


To the Honorable H. A. W. Skeen, Judge of the Circuit 
Court of Lee County, Virginia. | 

Your oratrix, Maggie Zion, humbly complaining respect-— 
fully represents that on June 28th, 1897, her father Dixon S. 
Litton, by déed of that date, conveyed to her and her husband, Geo. 


W. Zion, jointly, four certain tracts or parcels of land, which are 


fully described in said deed, which is of record in Lee County 
pe 159 | 
Deed Book No. vice copy whereof is herewith filed markes "Exhibit 


A" as part of this bill. Said conveyance was made as an advance- 
ment to your canes to the extent of Two Thousand Seven Hundred 
Dollars ($2,700.00) by the said Dixon S$. Litton. 
Your oratrix would further show that afterwards she and 

her said husband Geo. W. Zion by deed dated___ Ba eet) Yak ag 

and duly recorded in the Clerks Office of Lee County, in Deed 

MORE eG a we ini i ppm het divided the real estate so conveyed 

vo her and her said husband as aforesaid, under which division or 

partitxition your oratrix received the tract describedin said 

deed of June 28th, 1897 as containing Five Acres and 53 poles, 

and also the tract therein described and supposed to contain 

One Hundred and Thirty Two (132) acres, and also Nineteen and 

One-Half (19 1/2) acres of the twenty six acre tract, described 

in said deed of June 28th, 1897, and under which said division 

or partittion her said husband, the said Geo. W. Zion, received 

the residue of the said real estate so conveyed,.to her aes tee 

said husband by the said Litton and Wife as aforesaid. All which 
will more~fully—and-at jargeappearwby reference to said deed of _ 

partition, a copy whereof is herewith filed marked "D" as part of 

thts bili. 


Your oratrix alleges that the property, which she re- 


ceived as aforesaid, in, under and by the partition ar aforesaid, 





was and is her statutory separate estate, and that she 


right to prosecute suitjin relation thereto, in her own name, 


being over the age of twenty one years. 

Your oratrix will now show your honor that her said 
husband, Geo. W. Zion, sometime in the year 1901, or possibly 
as far back as the year 1900, borrowed from W. S. Hurst, A. 

G. Hyatt, Je Ae Ge Hyatt, P. He. Allen, J. Ve Graham, dead bith 

K. Granam, partners doing business as bankers under the firm, 
name and style of Pennington Gap Bank, of Pennington Gap, Vir- 
ginia, the sum of Seventeen Hundred Dollars ($1700.00), which 
he had failed to pay when and as the same became due, and the. 
said Pennington Gap Bank became very anxious to obtain from 
the said Ceo. We Zion some additional security, as there arose 
some Gispute es to the Liability of one R. Es Litton, whom the 
said bank claimed to be an endorser of or surety on the note 
which ne, the said Geo.) W. Zion, had ‘executed to the said bank, 
and as your oratrix believes and charges, the s&d bank even 
made threats against the said Geo. W. Zion, possibly of in- 
tended prosecutions against him, at all events, the said bank 
brought Hinke great influence to bear upon the said Geo. We Zion 
inducing in him a great desire to give the said bank further 
security, anc thereupon the said bank, through one of its mem- 
bers A. G. Hyatt, drew up the deed of trust hereinafter re- 
ferred to, and delivered the same to the said Geo. W/ Zion, 
urging him very str@ngly to secure its execution, as your ora- 
trix believes and charges. | 

At all events, on the 15th day of January, 1902, her 
said husband accompanied by W. T. Orr, Esq., a Justice of the 


Peace of Lee County, Virginia, came to your oratrix with a pa- 


per, and her said husband Geo. W. Zion represented to and as- 





ao hoe 
sured your oratrixthat the said papmer was a deed of com vey-— 
ance of some lots, which her said husband owned, or claimed to 
own, in the town of Big Stone Gap, Wise County, Virginia, and 
which he claimed and represented he was selling and conveying 
to J. F. Bullitt, Esa., and represented that such was the sole 
effect of the paper thus presented, and to which her said hus- 
band then and there requested her signature and acknowledge- 


ment. The said Justice Orr,had never read the said instru- 


Lect pleeef GAS 4~o7 A 22 ccConll 


ment, and said Geo. W. Zion, had made to him the said Orr the 
same representation as to the contents of the said instrument 
that he made to your oratrix, and, consequently, the said Orr 
did not then and there correct, or in any way dispute the 
statement of the said Geo. W. Zion. Your oratrix did not 

read the said instrument, nor was the same read to her by 

any one; and, relying solely upon the representation of her 
said husband, acquiesced in and tacitly endorsed by the said 
Justice, she did sign and acknowledge the said instrument, hav- 
ing no other idea than that it was as represented solely a 
deed for some town lots in Big Stone Gap, Wise County, Virginia. 


4 


Thereupon her said husband Geo. W Zion took possession of 


said instrument and returned it to the said Pennington Gap 


4 


Bank, and the said bank had the same recorded in the Lee County 
Clerks Office, In Deed Book 58, page 255, a copy whereof is 
herewith filed marked "C", as part of this bill. 


- Will be seen by reference to said instrument, Ex- 


ee 
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some town lots in the town of Big stone cap, it turns, our te 
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be a conveyance, of all the right, title and interest of your 


\ 
Yt 
hibit Hom instead of being,as it was represented, a deed for v) s 


Oratrix in and to the real estate/so go veyed to hie and her 
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s2id husband by the said/Al» S~» Litton ana wife as aforesalde K_ 
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Had your oratrix known the true contents of the said 


instrument, she never would have executed the Same, and she 


only learned recently of the fraud that had thus been perpetrad- 


ted upon her and her rights, in procuring her signature and 
acknowledgment to an instrument wholly and entirely different 
from what it was represented to her as aforesaid that she was 
executing, and which she believed she was executinge 

The prayer of your oratrix, therefore, is that the 
said Geo. W. Zion, Le #& Hyatt, Trustee, and the said W. S. 
Hurst, Ae G. Hyatt, J. Ae G. Hyatt, P. 4. Allen, J. V. Graham, 
M. f Graham, partners doing a banking business under the firm 
name and style of Pennington Gap Bank, be made parties defend-— 
ant hereto; and that they be required to answer this bill, buts 
not on oath, answer under oath being hereby expressly waived; 
that proper process tssue; and that, on a hearing, the said 
deed of trust, so procued by fraud and misrepresentation, as a~ 
foresaid, be set aside, vacated and annulled, at least so far 
as your oratrix is concerned; and that all such Other further 
anc general relief be afforded your oratrix as the naturenof 
her case may require, or to equity shall seem meet. 


And, as in duty bouhd, your oratrix will ever pray , 
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Lee Circuit Court. 


Maggie Zion, Plaintiff . 
T. 


L. T. Hyatt, Trustee, et al, | Defendants. 
ANSWERER . 


The joint and separate answer of L. T. Hyatt, Trustee, W. S. 
Hurst, A. G. Hyatt, J. A. G@. Hyatt, P. H. Alien, J. V. Graham and 
M. K. Graham, to a bill of complaint exhibited against them and 
another by Maggie Zion in the Lee Circuit Court, under the above 
styled caption. 

Not waiving the demurrer filed herein, but relying thereon, 


these respondents answering say: 


It is true that D. S&S. Litton made the deed to the plaintiff 


and her husband, George W. Zion, for the lands, as set out in Exhibit 
"A" filed with the bill. It is likewise true that the plaintiff 

and her said husband executed the deed of trust to secure the Penn- 
ington Gap Bank, as set out in Exhibit "C" filed with the bill, and 
true that the plaintiff and her husband made the deed of partition, 
as is set out in Exhibit "D" filed with the bill. The records 

speak for themselves, and these respondents know nothing about these 
matters otherwise than is shown by said record, except with reference 
to the deed of trust in question, which will be referred to more 
fully hereinafter. 

It is true that the said George W. Zion was indebted to the 
Pennington Gap Bank ( which is a partnership composed of the indi- 
viduals as set out in the bill ) substantially in the manner and 
amounts as detailed in the bill, and true that there arose some 
question as to the liability of R. EB. Litton, as an endorser on the 
sums owing to the said Bank by the said Zion; but it is not true 


that the said Bank, or any of its officers or agents, ever made 
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any threats against the said George W. Zion, or ever brought great 
influence to bear upon him, inducing in him the great desire to 

give the further security referred to. The facts with regard to 

this are, that when respondent A. G. Hyatt, Cashier of the bank, 
called the attention of Mr. R. E. Litton, as a result of inquiries 
first made by Mr. Litton, to the point of the indebtedn ess of the 
said Zion and Litton to the bank, said Litton claimed that he did 

not indorse the notes held by the bank, but stated to the said 

Hyatt, Cashier, that he would speak to Mr. Zion about the matter, 

and he thought he would arrange to secure the debt by a deed of trust 


upon his lands, and, as a result of this interview, and without any 


pressure brought to bear by any of these respondents, the said 


Zion came to the said Bank, and requested that a deed of trust be 
drawn up and a renewal note arranged for $1500.00 of his indebtedness, 
and stated that he would get his wife to unite with him in the deed 
of trust conveying their joint real estate. Respondent A. G. Hyatt 
did thereupon draw up the deed of trust in controversy, and gave 

it to the said Zion, and the said Zion a few days afterwards 

returned it to the said A. G@. Hyatt for the said bank, with his 

own and his wife's signatures and acknowledgments thereto, and said 
respondent thereupon had the same placed of record in the usual 
course of business. 

These respondents all say that they know nothing whatever of 
the charges made by the said plaintiff as to the misrepresentations 
and fraud practiced upon her by her said husband. No one of them 
knew of any such intention or purpose on the part of the said George 
W. Zion prior to his procuring the said deed oftrust, and no one 
of them knew that any such charges were made until shortly prior to 
the bringing of this suit. No one of them had any knowledge of the 
facts alleged by the plaintiff, if they be facts, until shortly 
prior to the filing of this suit. No one of respondents induced 
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any of such representations, or knew thereof, or colluded therein. 
The said trust deed was taken in the ordinary course of business, 
and in order to secure a just debt due from the said Zion to the 


said bank, and respondents tre advised that under these circumstances 


oo 


even if the allegations. made in the plaintiff's bill be true, the 


Pa 


piaintire herself must suffer for her own negligence, and not these 
, MUL: bE 8 aw aun / QW Te US O40 BA 
respondents. These respondents, however, do not admit the truth 
of any of the allegations made by the plaintiff on this point, but 
require strict proof thereof. 
It will be seen eee ey ee ee of Exhibits "C" and "D", 
that the trust deed in controversy was given long prior to the said 
Partition deed, and these respondents are advised that their rights 
cannot be prejudiced by this alleged partition between the said 
plaintiff and her husband. They are advised that, in the event the 
| plaintiff should succeed in setting aside the said trust deed as to 
her interest in the real estate in controversy, these respondents 
have a right to inforce the lien of their trust deed against the 
interest of the said George W. Zion therein, and they state and charge 
that his said interest therein is an undi¥ided one-half, and they 
urther state and charge that the partition, as made between the 
plaintiff and her husband, was not a fair and equal partition, but 
that the part assigned to the plaintiff is worth doub le as much as 
the part assigned to her husband, and respontet- ard advised that 
while incumbrancers must respect a fair and equitable partition, 


cs, 


8 ‘ they are entitled t6 have such one ion made, and that a Court 


Respondents will further state that the note given by the said 


, ) | j 
“ uy Equity will administer such relief. 


George W. Zion to the said bank is now due and unpaid and payable, 

no part thereof having ever been paid, and respondents desire in this 
Gg f sult to foreclose the lien of their said trust deed. They further 

state that there are other liens against the said property, both 
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against the interest of the plaintiff and the interest of her hus- 
band, George W. Zion, and they are advised that a reference to a 


commissioner on liens will be necessary in this cause. 


Respondents therefore pray that this answer be treated as a 


cross-bill against the plaintiff and their co-defendant, George W. 
Zion, in so far as may be necessary to effect the affirmative 

relief above referred to, and that said parties be required to answer 
the same, but not on oath; that at a final hearing your Honor will 
decree a sale of the entirety of the said land, if necessary to 
satisfy the deed of trust in controversy, or in the event of the 
relief prayed for by the plaintiff, that the partition of the 

land in controversy between the plaintiff and her husband be set 
aside or reformed, so that the said George W. Zion may be assigned 
a full and equal one-half interest thereih, and that respondents 

be decreed a sale thereof to satisfy the debt due to the said bank, 
and that all orders of reference and other steps necessary to this 
end, be taken by decrees of your Honor; and for such other, further 
and general relief as they may be entitled to. And respondents will 


ever pray, &c. 
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To the Honorable H. A. W. Skeen, 
Judge of the Circuit Court of Lee County, Virginia. 

The Demurrer and Answer of Maggie Zion to the cross-bill of 
complaint filed by the Pennington Gap Bank in the original suit 
pending in your Honor's court wherein your Respondent is complain ant 
and George W. Zion and said bank are defendants. 

Respondent says that said cross-bill is not sufficient in 
jaw, and for cause of demurrer thereto responden t shows that the 
allegation of the said cross-bill constitute entirely a new and dis- 
tinct matter from that set up in the original bill, and is no way 
an aid of the defense to the said original bill, and because the 
said cross-bill is otherwise uncertain,informal, and insufficient. 

But should answer be required, respondent states: That the 
partition which was made between the respondent and the said George 


W. Zion, and which was carried out by the execution of the deed of 


March 15, 1902, was a fair and equal partition, and was based upon 


the judgment of three impartial citizens of Lee County, who were 
selected to make the said partition, and who decided to and did 
make the same exactly as the said deed of March 15, 1902, makes the 
same. All allegations of the said cross-bill to the contrary, are 
untrue and are expressly denied, and respondent expressly denies 
that R. HE. Litton was an indorser of a note of the said George 
W. Zion, and denies that the said R. ER. Litton was in any way 
liable thereon, and respondent alleges that that cross-complainant 
well knew that he was not so liable. 

Respondent supposes that the note.given by the said George 
W. Zion to said bank is now due and unpaid and payable, and respon- 
dent will state further that the land set apart to the said George 
W. Zion in the said partition deed of Mareh, 1902, is amply suffic- 
ient to pay the debt due the said bank, and all other liens against 
it, which were acquired prior to the said partition, or indeed, which 


have been acquired since. The only liens against said property 
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as respondent is advised, are, first, a deed of trust executed to 
M. F. Litton, Trustee, to secure a debt due and owing by respondent 
and said George W. Zion to Minerva Susong, of $1000.00, with inter- 
est thereon from the _ day of , one-half of which 
should pe paid by the said George W Zion, and the other half by 
this respondent, and should in equity be a charge equally upon the 
respective portions of the land that your respondent and the said 
George W. Zion got in the said partition, that is to say, that the s 
said George W. Zion's part of the said land should be charged with 
$500., and the interest thereon from the said __ day of 
until paid, and your respondent's part of said land should be held 
liable for the other $500. thereof, with like interest. Second, 
the deed of trust in controversy in this case, which was executed 
to secure the said Pennington Gap Bank, which, as respondent is 
advised, is not binding upon her, the same having been procured 
by fraud, as set out in the original bill, but even if this were not 
true, respondent is advised that as to this deed of trust a court 


of equity will treat the said George W. Zion as principal and your 


respondent as surety for the payment of the said bank debt, and will, 


upon the familiar equitable principal, direct that the portion of 

said land which was assigned to said Zion in the said partition 

be first subjected, and that your respondent's land would not in 

any event be subjected for the said bank debt until the said land 

of the said George W. Zion was first exhausted. Third, a deed of 
the said 

trust executed by George W. Zion to , trustee, dated 


day of , wherein the said George W. Zion con- 


ini deci tt, meme 
veys the real estate which he got in the partition aforesaid in 
trust to secure a debt to BE. W. Pennington of $ , with 
interest thereon from day of , 18 ; until paid. 


Fourth, a judgment rendered by the County Court of Lee County in favor 
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of the administrators of A. L. Pridemore, deceased, against said 
George W. Zion, at the September term, 1902, of said court, for the 
sum of $ , with interest thereon from the _ day of res 
until paid, and $ __, costs. The two last mentioned liens in favor 
of KH. W. Pennington, and the administrator of A. L. Pridemore, 
deceased, have been acquired since the partition of March, 1902, 
and the priorities of lien on the said George W. Zion's part of said 
real estate are as follows: First, the said Susong dien; second, 
the said Pennington Gap Bank lien; third, the said E. W. Pennington 
lien; and lastly, the Zien in favor of the said administrators of 
A. L. Pridemore, deceased. 

There is therefore mo trouble in the way of the trustee, under 
elther of the said deeds of trust,executing and carrying out the 
trust according to the terms thereof by an immediate sale of the 
property of George W. Zion, and there certainly is no difficulty 
in the way of L. T. Hyatt, Trustee, advertising and selling the said 
real estate of George W. Zion under the deed of trust executed to 
secure said Pennington Gap Bank. Respondent cannot therefore see 


any necessity for a reference to a commissioner, or any further 


delay in and about selling and disposing of George W. Zion's 


real egState to pay his debts. 

And now, having answered the said cross-bill, or so much there- 
ofas respondent is advised it is necessary or material for her to 
answer unto, and hereby denying each allegation of said cross-bill 
not hereinbefore admitted or denied, prays to be hence dismissed, 


with her costs in this behalf expended. 
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Lee Circuit Court. 
Maggie Zion, Phlaintitt . 
ii. 
HbA TeHyatt, Trustee, et.al, Defendants. 
DEMURRER . 


Defendants, L. T. Hyatt, Trustee, W. S. Hurst, A. G. Hyatt, 


J. A. G@ Hyatt, P. H. Allen, J. V. Graham and M. K. Graham, to a 


bill filed against them in the Lee Circuit Court, under the 
above caption. ‘7 

For demurrer, these respondents say that said bill is not 
sufficient in law; and for ground of demurrer, they say that the 
said bill of complaint does not allege participation in or knowledge 
of the fraud complained of by the plaintiff on the part of these 
respondents, and does not allege in terms nor facts from which the 
inference must be drawn, that George W. Zion was the agent of the 
Pennington Gap Bank, in procuring the deed of trust sought to be 
set aside as to the plaintiff. ‘The facts alleged in the bill 
show that Zion acted for himself, and on his own responsibility, 
and that the plaintiff, if she was defrauded at all, was defrauded 
through her own negligence, and through no default or misconduct 
on the part of these respondents, or any of them. If the said 
plaintiff put it in the power of the said George W. Zion to commit 
the fraud complained of, she should, as between two innocent parties, 


be the one to suffer. 
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In T. Hyatt, Trustee &c., et Bis, sts sos 6 se ks) Defendants. 


nm 
This cause came on this the I3 aay of February, T904, to 


be heard upon the papers formerly read therein and the report 
of In Ts Hyatt, Special Commissioner, filed on the &o day of 
I904, showing full disbursments by him of the sums which 
he was directed to disburse by the decree entered in this cause 
on the I3th day of July, 1903, in the following manner: paid 
As Be Munsey, clerk $13.50, paid to Re Me Morgan, clerk, $2.65; 
paid to Je Cs Noel, Atty's. fee, $15.00: paid to Ie Hyatt 
Atty's. fee, $15.00; paid to J. Fe Skaggs, Je Pe, $6.00; paid 
tO Mayo Cabell Ne P. $IIe253 paid toh Burgan, DsSe $1.00; 
paid to Js Morrison Smyhh, witness, 50¢; paid to John smyth, 
Witness, #@#; $1.00; paid tom Pp Hughes, Wite, 503 paid to 
B. Fs Thompson, Wite , 503 paid to & Re Tritt, Wits, BOes x 
paid to W T. Orr, Wite ,50¢ paid to Re Fe Litton, wite 500% 
paid to Je As Wampler, Wits 5093 paid to John Smyth, wite 50¢’ 
vaid to Js BE. Hobbs, wits 50¢ paid to Larken Herndon, wits 50¢’ 
paid to Js Bm Wolf, wits 503 paid to m® & Litton, wite 509% 
paid to James B. Tritt, wits 509 paid to w Re Thompson, wite 500% 
paid to De Re Ryington, De Se $4.50; paid to In TsHyatt, Coms. 
Of sale $43.00; paid to Minerva Sousong $606s 00; paid to Pennington 
Gap Bank $965.69; and was argued by counsels 
On consideration thereof and no exceptions having been 

\ paren Or filed to the said report, althoush the same has been 
filed the time required by law, it is ad judged, ordered and de- 
creed, that the said report and the disbursments shown thereby, 


be and they are hereby confirmed; bg the cause is continued. 
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(In Chancery) Decree confirming sale &c, 
Defendants, 
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heard upon the Peper fromerly read in the cause, and fhe "report. of" hi, 


Te Byatt; spe cited commissioner, snowing @ sale of the lends of G, W, Zion 


to G, Hyatt at the price of seventeen hundred dollars ($1700, 00), 
which revort was filed on the 18th dav Os a I Ue 4 vA O03, and was argued by 
counsel, On consideration of all which, and it appearing to the 

court that the said revort has been filed the time ’reauired by law, 

and that no exceptions have been taken of filed CEST STO. “Vid tits ad judged 
ordered and decr-ed that the said renort and the sale therein revorted 


be confirmed; and that the SELON pinvethit special commissioner, 


2 
disburse the sur - Live hundred and sixty-six dollare and Sixtvesix 

Said report have been paid to him in =a 
by the said purchaser on the G4& or sg: 6,00 the parties lent tled 
thereto, taking prover receivts for his dic burcements, and revort 
same to. the next te “eh of the court, 

And the said A. 4G, Hyatt, purchaser of the said land, by his 
counsel, having suggested to the court that he desires CoO pav the two 
deferred purchaso money notes executed by him to the 
at this term of the court, and obtain a deed for 
further adjudged Ordered, and decreed that the seid 
and he is hereby authorized to receive ands collect 
fore the same shall be. come due, 

And thereupon the said . Hyatt, special commissioner, filed 

SKOWXNEX report in the cause howing the collection by him of the 
money notes or bonds for the sum of five hundred and sixty- 
Sixty-seven cents each (3566, 67), With interest thereon 
from the date of the said terrzs sale to the date of 
the said A, G, dyatt, purcheserp.4nd there eupon, the catse, coming on to 


be further heard upon the xzxdx papers formerly read, and. the see 
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mentioned report, to which ther? are no exceptions, it is furthér 


adjudged, Ordered and decreed thet the said re 
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Crna! COURT? 


Maggie Zion, Complainant, 
In Chancery, 
SU OS Brie To adh, Defendants. 
This cause came on this day to be heard upon the 
original bill, and exhibits filed therewith, the answer thereto, 
and exhibits filed therewith, and general replication to said 
Sswer, the cross bill and exhibits filed therewith, theanswer to 
said cross bill and exhibits filed therewith, and general 
eplication to said last named answer, and the depositi 
of Pitnesses' and upon the plea of usury offered by Maggie 
Zion, Complainant in the original bill, and defendant in 
Defendants’ cross bill, and the objection of the defendants 
: 
to the original bill and complainants in the cross bill to 
the filing of the said plea on the ground that the same is 
offered too late and is not sufficient in law, and was 
arpued by counsel: | 
On consideration whereof, the Court allowed the said 
plea to be filed, and thereupon the Complainant in said 
cross bill so amended the said cross bill as to plead and 
rely upon the gaks staute of limitation as a bar to the 
Said plea of usury; and, on further consideration, it is 
adjudged, ordered and decreed that the deed of trust in the 
bill mentioned executed by complainant, Maggie Zion and 


her husband, George WZ Zion, dated January 2nd, 1902, to 


L. T. Hyatt, Trustee, and of record in the Clerk's Office 


U : de Pole 
of Lee “ounty, in Deed-Book No. 358, vage 235, be, and the 
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same is hereby set aside, vacated and annuled, to the extent 
that the same purports to convey the portion of the real 
estate in question which was set aside to the Complainant, 
Maggie Zion, in the partition between the said Maggie Zion 
and George W. Zion, as evidenced by the deed of partition | 
dated the Lo Fe aay of 7 Y aA ak . Lho2; and recorded 
in Lee County Deed Book .3f , page mYDe and the court 
doth further adjudge, order and decree that the said partition 
was a fair and just one, and the same is hereby adopted by 
this Court as such. 
And thereupon, upon motion of the defendants composing 
the firm of Pennington Gap Bank, ne plaintiff is required 
to amend her bill and mke Minerva Susong, — Litton, 
Trustee, E. W. Maningilemsue a "8 Toe eK Tetdamers and 
KY D. C. Sewell, Hmexm Administrators of the estate of A. L. 
Pridemore, Deceased, parties defendant to her bill, and all of 
“XQ said parties are made defendants accordingly at bar, by consent, 
and enter their appearance by counsel, and waive the service 
of process, and the cross-bill of the partnership known as 
the Pennington Gap Bank is treated as a cross-bill against the 
said new defendant, who likewise enter their appearance thereto 
by counsel, and it appearing that it is not necessary to take 
an order of reference to a commissioner on liens, it is adjud- 
ged, ordered and decreed, pursuant to the prayer of the 
cross-bill of the said Pennington Gap Bank, that the land 
assigned to the defendant, George W. Zion, in the partition 
between himself and the plaintiff, Maggie Finn, gbs sold to 
satisfy the lienSexisting thereon, which lien’ declared to 
be in the following order of priorities, first, the costs 


of this suit and commissions of sale; second, to Minerva Susong 


the sum of $500.00, with interest thereon from QI aay °¢ Laat 





(3) 
1897; third, the sum of $1500.00, with interest from October 


ist, 1902, due to the said Pennington Gap Bank; fourth, the 


We 
sum of $377. with interest from the le day of //Cae 


1902, due to BE. W. Pennington, subject to a credit of $10.40 
reo 
paid the gh day of AK, , 1903; fifth, the sum of $/00.00 


due to the aforesaid Administrators of A. L. Pridemore, 
deceased,xfxm with interest from the aay of Perr. LKEG 
and and $ fo. ve Vat Ss o Tit auligeet lo ow Credit on P7522. 
vad, tayo vege Esper cae ‘are not paid within thirty 
days from the date of the decree, then L. T. Hyatt, who is 
hereby appointed a special commissioner for that purpose, shall 
proceed to sell the aforesaid real estate of George W. Zion 
at public outcry, to the highest bidder, upon the terms of 
one-third cash in hand, balance in one and two years from day of 
Sale, purchaser to execute his notes payable to the commiss- 
ioner, bearing interest from day of sale, for the deferred sums 
of purchase money, said notes to be secured by approved person- 
al security, and said commissioner shall also retain the title 
to said land until fully paid for as further security for 
said deferred payments. The aforesaid terms being agreed 
to by the beneficiaries in the aforesaid deed of trust in 
evidence in this cause, by their counsel. Said sale shall be 
held at the front door of the Lee County Court House on a court 
day, and before selling, said commissioner shall advertise the 
time, terms and place of sale by posting written or printed 
notices thereof, for at least four weeks prior to the day of 
sale in three or more public places in Lee County, one of 
which shall be at the front door of the Court House, and 
another in the neighborhood. of the land to be sold. Before 
selling, the said commissioner shall ea execute bond before the 


Clerk of this court conditioned as the law directs in the 
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penalty of $5000.00. It is further adjudged, ordered. and 
decreed that the plaintiff, Maggie Zion, do recover of the 
defendant, W: §. Hurst, Aa iG eeBee et Adin Ak VEG tn Py tlw 
Allen, J. wh ‘Graham and M. K. Graham, partners doing 
business: rac} the firm namé and style of the Pennington 
Gap Bank, her costs iki prosecution of the original bill 


expended, and alse any additional costs incurred by her 


in defense of the cross-bill of the Pennington Gap Bank, all 


of which costs shali be recovered back by the said Pennington 


Gap Bank from the said George W. Zion, as well ‘as the costs of 
‘the cross~bill of the Said bank herein against the said Zion. 

t is further adjudged, ordered and decreed that the commissions 
of the said Hyatt, Sepcial Commissioner, shall be the legal 
commissions of 5% on the first $300., and a Cn the eae aa. 
of the proceeds of sale. And it is further adjudged, ordered 
and decreed that the purchaser of the said real estate herein 
decreed to be sold shall take title to the Same free from 
any claim of contingent right of dower therein by the plaintiff 
Maggie Zion. 

Special Commissioner Hyatt shall report his actions 
hereunder to this Court at a future term, and this cause is 


continued. 
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Lee Circuit Court. 
Maggie Zion, Piaintift . 
v. 


L. T. Hyatt, Trustee, et al, Defendants. 


DECREE R. 
9. 
This day came L. T Hyatt, Trustee, W. Ss. Hurst, A. G. Hyatt, 


ee ae HJEtt, Pp. H. Allen, J. V. Graham and M. K. Graham, and 
akked leave to file their demurrer, which is in writing, specifying 
the grounds of said demurrer, and the plaintiff Joinved in said 
demurrer, and the same Was argued by counsel; upon which it is adjud- 
ged, ordered and decreed that the said demurrer be, and it is, here- 
by overruled. And thereupon the aforesaid parties asked leave to 
file their answer to the plaintiff's bill, which leave was granted, 
and the said answer is accordingly filed, which is prayed to be 
treated as a cross-bill again st the plaintiff anda George W. Zion, 
and the plaintirf replied generally to said answer, and asked leave 
of the court, which ig granted, to file her answer to said cross- 
bill, which is accordingly filed, and oe said rb ball yer i 


A Ack “fk ‘tt (ud 
reply generally to said answer, 


—tailing-toSgppeerto plead, answer.ordemunythe-cawsete-tecenfem. 
confessed as to lob hie and being argued by counsel, it appearing to 


e 
ourt ory Sane ee eer & report on liens shoul& be had herein: 


, ordered and ‘decreed that bits, oause\yg referred to 


Paue of the conmissi ers of this court, wit, shall take 
and report the Mens affecting the Tags in controversy hePein, 
and their priorities “je shall ‘report, Kirst, What liens atreey, 
the lands now owned solely ay George W. Zion sand, second, those ~~ 


affecting the lands owned by the plaintiff, but in making his report 














LEE CIRCUIT COURT. 


MAGGIE ZION, 
Fs Plaintiff's Depositions. 
L. T. HYATT, TRUSTRE, ET AL., 
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INDEX. 
Direct Kxamination, 


Cross ° 
Re-Direct ". 


R. E. LITTON, 


Direct Examination, 
Cross ° 
Re-Direct " 


MAGGIE ZION, 
Direct Examination, 
Cross . 


D. &. LITTON, 
Direct Kxamination, 
Cross-Fxamination, 
Re-Direct " | 


J. A. WAMPLER, | 
Direct Examination, 
Cross " 
Re-Direct "* 


A. K. McCLURE, | 
Direct Fxamination, 
Cross- ad 





THE DEBOSITIONS of /, / Oss, RCL Me, Maga t Spain bd Lig, 
WE Uh War, pl, “ay LY LO taken before me, Mayo Cabell, 


a Notary Public in and for the County of Lee in the State of Vix 
ginia, at the office of J C. Noel, Pennington Gap, Virginia, 

on the 12th, day of February, 1903, by agreement of parties, by 
counsel, to be read in evidence on behalf of the plaintiff in 
ancertain suit in Chancery, now pending in the Circuit Court of 
Lee County, Virginia, wherein Maggie Zion is Plaintiff and 


L. T. Hyatt, Trustee, and others, are defendants, 


PRESENT : 
J. C. Noel, 
Attorney for Plaintiff, and 
Lo IT. Hyatt &R. T. Ifvine, 


Attorneys for Defendants, 


W. T. ORR, a witness of lawful age, being first duly 


sworn, deposes as follows: 


DIRECT .- \RXAMIN AG IO x. 
" 


By Mr. Noel, 


State your age, residence and occupation? 

I am 47 years; a farmer, I suppose; live at Pennington 
Gap, Virginia, 

Do you hold any official position in this, Lee County. 
If so, what? 

Justice of the Peace, 

How long have you been a justice of the peace for Lee Coun- 
ty? 

Three years, last July, I reckon, since my office begun, n 


and held continuously since. 





ay. 

Are you acquainted with Maggie Zion, and George W. Zion, 
her husband? 

Yes sir; I reckon I am. I know them, 

Did you ever take the acknowledgment of the said George W 
Zion and Maggie Zion to any instrument of Writing since you were 
Justice of the Peace? 

Yes sir. 

To how many a instruments of writing have you taken their 
acknowledgments since you have been justice of the peace? 


I don't remembertaking hers but once. His oftener. 


At what place did you take the acknowledgment of the said 


Maggie Zion to an instrument of writing, and who was present at 
the time the same was taken? 

Well, it was at the home of George W. Zion and wife, 
and if there was anyone present except me, him and his wife, 
and probably some of his children, I don't remember, TI don't 
think there was. 

Who solicited you to take the acknowledgment of the said 
Zion and wife to the instrument of writing you have spoken of? 

George W. Zion himself. 

At the time you took the acknowledgment of the said Maggie 
Zion to the said instrument of writing, did you read the instru- 
ment to her? 

L .did:iet, 

Did you yourself know, at the time you took the acknowledg- 
ment, what the instrument of writing was? 

No sir; nothing more than what he told, 

At the time you took the said acknowledgments to the said 
instrument of writing, did either the said George W. Zion 
or Maggie Zion state what the instrument of writing was, and if 


SO, what did they say about it? 





= om 

Yes sir. I think I asked that question to George Zion, 
and he answered me that it was property at Big Stone Gap - 
or Hast Stone Gap - and I think he said Big Stone Gap. It was 
one of the two. 

At the time the said acknowledgment was taken, state 
whether the said George W. Zion made any representations as 
to who had prepared the instrument of writing, and if so, 
tell who he said had prepared it? 

He did. I asked him who got up that paper of writing, 


and he said Tate Irvine. I want to state right here that I was 


asked that question by Mr Ljtton, and I got Mr. Irvine and Mr 


Bullitt mixed somewhat. I know the faces, and I think I said 
Bullitt, but it is plain he told me Tate Irvine. TI got the 
two men mixed. They live there together. I know Mr. Irvine 
as well as I know anybody, but the two living up there together 
got me mixed, 

How came you to ask Mr. Zion who prepared the paper? 

My recollection about that is that the handwrite appeared 
familiar - that I had seen it°pefore. But I didn't think 
of its being Mr. Hyatt at all. Though I have seen a heap of 
his work, 

I now hand you an instrument of writing purporting to be 
a deed of trust from George W. Zion and wife to L. T. Hyatt, 
Trustee, bearing date the 2nd, day of January, 190. Please 
examine the said instrument of writing, and see if it the one 
to which you took the acknowledgment of the said George W. 
Zion and wife? 

( Witness examines instrument of writing.) 

Well, as to what it contains, I couldn't say more than it 


looks like my handwrite. It looks like I put it there, and I 
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see the two names here, and those two persons signed that ins- 
trument of writing, I suppose, if I had to guess at it. 

Does it resemble the instrument of writing you have been 
speaking of, acknowledged before you by George W. Zion and 
Maggie Zion? 

I couldn't say further than as-to the names. As to the 
writing, I think that is the paper, but I can't just remember 
all these things. As to the hand, 1 wouldn't want to say 
about that. I amconfident that is my handwrite and that is 
the paper, and I never taken but the one. 

I ask you to file said paper with your deposition, marked 
Exhibit 1. 

I file same, marked as requested. 

Do you mean that you wrote the body of the instrument, 
or mere ly signed it as Justice of the Peace? 


I signed it. I took the acknowledgment and signed as 


Justice of the Peace. I don't mean that I got up the writing 


by any means. 

Have you any independent recollection as to the time 
when you took the acknowledgment of said George W. Zion and 
Maggie Zion to said instrument of writing? 

No sir, not as to any day or date. There is one thing; 
it was the time the meeting was going on up here at the 
Methodist Church. I can tell you that, because I wanted to 
hurry on to get to meeting. 

Do you remember who it was held the meeting? 

Walker and others. 

Rev. Mr. Walker? 

Yes sir. It was Bob Walker, pastor of the M. E. Church 
South. I remember that. He come with me until I crossed the 6 


Ex 
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fork and went towards home. He was going to the Gap. He 
didn't pay me, I know that. He did pay it, but he didn't pay 
we that adeay, 

Well, was the Rev. R. W. Walker that you speak of as 
holding the meeting, pastor on this circuit but the ome year - 
last year? 

No sir. Not that I know of. 

That was last year? 


Yes sir. I think that was the time, At the time of the 


protracted meeting here - I feel confident as to that - 


but as to what time that was, I don't know, 


CROSS = EL AMI FAS 1 0-8. 


By Mr. Irvine, 


Did you see Mrs. Zion sign this writing? 

Lk think T\did Bir. 

Do you Know whether she read over the paper or not? 

No, sir, I don't know, If she did, I don't know. I 
don't think she did at the time, 

The paper you spoke of was never in your possession; 
was it? 

No sir. 

You do not know whether or not she read it over before she 
signed, or after she signed it, not im your presence; do you? 

No, sir; if she did, I don't know. 

In whose possession was the paper while you were acting as 
suggested? 

I think it was in the possession of George. I think so. 


I didn't see whether he took the paper out of his pocket or out 





-6§-= 

of the desk, when I went in. I won't say which, because I 
don't know. 

Did Mrs. Zion request that the paper be read over to her? 

No sir, not in my presence. I have no recollection of 
that. 

As we understand it, you asked Mr. Zion the question 
about what property was conveyed; is that correct? 

That is my recollection, sir. 

Did Mrs. Zion ask any questions about it? 

If she did, I don't remember. 

She is an intelligent and educated woman, is she not? 

Well, sir, I can't just say as to that. I reckon she 
is ordinary as far as intelligence is concerned, and as to 
education, I know nothing more than reasonable that such a 
man as Uncle Dixon Litton, her father, would have educated her. 

She wrote her own name to the instrument, did she not? 


Yes’ sir; LT, think' she dia. 


Was Mrs. Zion present when you asked Mr. Zion what property 


was conveyed? 
I think she was. -I wouldn't state that positive at all, 
but I think she was, 


Ba D i Re OC T- BRANT Mist BOY 


By Mr. Noel. 


You spoke in your examination in chief of the intelli- 
gence and education of Mrs. Zion. Do you know, of your own 
knowledge, that she is an educated woman? 

NO sirs J. de newt, 


When the acknowledgment to the said instrument of 
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writing was taken, what was done with that instrument? 

Well gir; L don"t. know. 

Who took Suveeiaien ef 2c? 

Well, I think Zion did. 

Did you and he leave his house then together? 

Yes sir. We did. About the same time. I might have gone 
a little before him, or him before me. He came on to the barn 
and got his horse, and I don't think he went to the house 
even. 

You didn't notice whether he put the paper in his poeket? 


No sir; if I did, I don't remember now. 


( IT IS AGREED that the instrument of writing filed with 
the deposition of W. fT. Orr, marked Exhibit 1., is in the 
handwriting of A. G. Hyatt, Cashier of the Pennington Gap 


Bank, Hyatt and Irvine, and J. C. Noel.) 


Further Deponent Sayeth Not 


Signature Waived. 


Witness claims Attendance. 


I 


ALSO the deposition of R. E. LITTON, who being first 


duly sworn, deposes as follows: 


PIRES CT =EBRLARI RA FF 1 O.N: 
Noel. 
By Mr. £xxinez, 
State your age, residence and occupation? 
[ am 50 years old; occupation, farmer; residence, Dryden, 
Virginia, 


Are you acquainted with George W. Zion, and with A. G. 
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Hyatt, Cashier of the Pennington Gap Bank? 

Yes wir, 

State whether or not you ever endorsed as surety a 
note to the Pennington Gap Bank for George W. Zion, in any 
sum of money? 

No sir; I didn't endorse any note; 

Did you receive any information that a note had been 
placed with the Pennington Gap Bank with your name on it as 
surety, or dit information of that from anybody? 

We sir; J did’ not. 

At any time after the note had been placed there, if 
there was such a note placed there, did you get any informa9 
tion in the year 1901 that there was a note there of that 
character? 

Yes, I asked Mr. Hyatt if Zion had any debt in the bank 

Do I understand that you had no information about it 


at all, that there was a note there with your name as surety, 


until you had asked Mr. Zkam Hyatt whether Mr. Zion owed 


anything there at all or not? 

We sir. 

How came you to ask Mr. Hyatt, the cashier, if Mr. Zion 
owed the bank anything, and when did you so ask him? 

I found out he had a similar note in the Jonesville 
Bank, and I was led to suppose he might have a note on the same 
ground up here, and asked Mr. Hyatt meant if Zion had any 
note in the bank? 

What did Mr. Hyatt then tell you? 

ne Told: mevhe @id, 

Did he show you the note? 


Yes sir. 
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Do you remember for what amount the note was? 

He had two notes. The two were for $1625.00. 

There were two notes with your name signed to them, 
amounting in the whole to $1625? 

Yes sir. 

Had you signed either of those notes, or authorized 
anyone to sign them for you? 

No sir. 


Did you then notify Mr. Hyatt of the fact? 


Yes sir; at the very time he told me, 


When was that? 

In October, 1901. It was about the elst., 2end. or 25th. 
of October; somewhere along there. 

Do you remember whether those notes were then due or 
not? 

They were past due, they told me, at that time. 

When did you get any further information from Mr. 
Hyatt about the matter ke any way. 

Well, it was some little time after that - some twenty 
days later. 

Well, what information did you then get from Mr. Hyatt? 

Well, he wrote me George W. Zion was trying to get up a 
note to secure his debt there, and asked me if I would sign 
a note, along with other good men, to secure that debt.a 
while. 

( Any answer as to the words of this letter is objected to, 
because the letter is in writing and is the best evidence, 
and should be filed. R. T. Irvine, ) 

Have you that letter in possession which you say Mr. 


Hyatt wrote you, saying that Mr. Zion wanted to fix up a note, 





104 


and get other good men to sign it, together with yourself? 


No sir; I don't know where it is. TI have looked for 
that letter, but haven't found it? 

When did you next here from Mr. Hyatt about that matter? 

Well, just a few days. later on. 

Did you make any suggestion to Mr. Hyatt as to how to 
secure his debt? 

Yes sir. After he wrote me that Mr. Zion had failed to 
get this note made up, I wrote him to take a deed of trust on 
Zion's effects, on the mill property and the dwelling house. 

Do you remember how long those notes had been running m&kex 
at the time Mr. Hyatt showed them to you? 

| He told me they had been on hands about four years; 
is what he told me, 

And at no time within four years had Mr, Hyatt mentioned 
to you in any way that there was a note in the bank with your 
name to it? 

Wo sir. 

When you notified Mr. Hyatt that you had not signed the nu 
notes, or authorized anyone to sign them for you, what did 
oe say as to that? ; 


He didn't say anything, in particular. 


CROSS -L RAM L AAT TOR. 


By Mr. Irvine. 


Have you either of the two notes referred to by you 
which made up $1625.? 
No sir. 


What became of them, if you know? 
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tI don's see that I would have any right to know anything 


about those notes. No sir. Never had any knowledge of those 


notes, except when Mr. Hyatt told me they was in the bank, 

Have you any other letters written to you by Mr. Hyatt 
than the one you refer to in your direct examination as 
having been lost? 

Yes sir; I have one other letter. 

Please file same as Exhibit "A" with your deposition. 


I file same marked as requested. 


KR S. = DDS EE CT ‘S 2 Ae eye es, 2 Oo mR: 
By Mr. Noel, 


In the letter you have filed with your deposition, 
marked Exhibit "A", I find this language: "Herewith find note 
properly cancelled." Please state if that referred to one 
of these George Zion notes? 

No sir. That is my individual note. I have that note 


it they want it. 


Further Deponent Sayeth Not. 
Signature Waived. 


Witness claims attendance. 


TF 10 90 67-09 TF 10 EE EE UD 98 Ot oe ot OF Ot 


ALSO the deposition of Maggie Zion, who being first duly 


sworn, deposes and says: 


Bil REE CTs EX 'AM LI WA T Dee. F. 
By Mr. Noel. 
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Mrs. Zion, you are the plaintiff in this case, are you? 


Yes sir. 


Are you the wife of George W. Zion? 


Yes sir. 

Did Squire W. T. Orr take the acknowledgment of yourself 
and husband to an instrument of writing some time in the 
year 1902? 

Yes sar. 

Did you ever read that instrument of writing? 

No sir. 

Did anyone make any representations to you what that 
instrument of writing was? 

No Sirs 

Did anyone ever give you any information about it in any w 

and if so, say what it was? 

George (Zion) told me it was a deed. 

Your husband? 

Yes sir. 

What did he tell you it was a deed for? 

He told me he had sold a lot in Big Stone Gap, and 
had a deed for it, and wanted me to sign it. 

Did your husband at that time own some lots in Big Stone 
Gap? 

He says he owns a lot there. 

Did he tell you who prepared the deed? 

He told me Tate Irvine wrote the deed, 

Did you believe at the time that your husband was telling 
you the truth about it? 


Oh, of course, I believed it. I put that much confidencei 
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in him. I didn't think otherwise. 

Did you ever sign a deed of trust on your property, 
knowing it to be a deed of trust? 

No sir. 

Did you know at the time you signed that instrument of 
writing that Squire Orr took your acknowledgment to, that 
your husband was indebted to the Pennington Gap Bank in any 


sum? 


No sir; I didn't know anything about it. 


Had you known that it was a deed of trust on your 
property, would you have signed it? 

No sir, I would not. 

When did your husband first give you the information 
that he wanted you to sign the deed of trust, which he 
represented to be a deed for a lot in Big Stone Gap? 

Not until Mr. Orr came into the house. He didn't tell 
me Mr. Orr was coming until after he had gotten in the house, 
I went out into the kitchen, and then George followed me and 
told me he had sold the lot in Big Stone Gap. 

Did he offer to show you the deed? 

No sir; Mr. Orr wanted to read it, and George said No, 
there Was no necessity for it;that he was in a hurry . He 
said he had had the deed wrote and had promised Mr. Irvine 
to sign it and have it sent off that day. It was signed 
up in a hurry, and they both left. 

Mrs. Zion, how long after you signed that instrument of 
writing was it until you learned that it was a deed of trust on 
your property? 


It was some time in March, but I don't know what time, 
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Since that deed was signed, you and Mr. Zion have par- 
titioned that land between you, have you not? 

Yessir, 

How did you arrange about making the partition of the land, 
did you and he voluntarily agree that each should have a certah 
part, or did you select commissioners to divide it between 
you? 

We had commissioners. My father attended to it. 

Who were the commissioners who divided the land? 

Mr. Jim Wampler and Mr. A. K. McCluge. 

In having this land partitioned, did you have any 
purpose in hindering, delaying or defrauding the creditors 
of George W. Zion in any way? 

No sir. 

The land that you had partitioned was the same land that 
was deeded to you and your husband by your father, Dixon §S. 
Litton, was it? 


Yes sir. 


eS 2 AYR Lo ae DO a, 


By Mr. Irvine. 


Mrs. Zion, you did not read the deed of trust or 
instrument that you signed and acknowledged before Mr. Orr; 
did you? 

No sir. 

You are educated, are you not, and a good hand at reading 
writing or printing? 


I have avery good education. 


You just took your husband's statement of the matter as um 
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correct, as we understand it? 


Yes sir. 


Further Deponent Sayeh Not. 


signature Waived. 


te 


ALSO the deposition of D. S. LITTON, who being first 


duly sworn, deposes as follows: 


Bl BE Oates eA MN AE Te Oe 
By Mr. Noel. 


State your age, residence and occupation? 

IT am going on 86 years old, Been a farmer all my life, 
and reside in Lee County, Virginia, in Hickory Flat. 

Are you the Dixon §. Litton that conveyed, on the 28th, 
day of June, 1897, the lands in controversy in this suit to 
George W. Zion, and his wife Maggie Zion? 

Yes sir; I am the man. I deeded one-half to George, 
and one-half to Maggie and her heirs. 

Are you well acquainted with the lands in controversy? 

Yes sir; I ought to be. My father gave me 132 acres 
when I was first grown, and the other 200 acres, the Mill 
tract, I believe I bought it about 1842 or 1843, and owned 
1t all the time until I deeded it to them. 

Are you acquainted with the partition of said lands 


between the said Maggie Zion and George W. Zion? 


Yes sir; I saw it all done. Showed the men the line 


all over the whole day, or about a day. 


How do the lands received by George W. Zion in that par- 
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tition compare in value with the lands received by Maggie 
Zion? 

TL jtheugnt, put then I never differ or dispute men's 
judgments - I thought they put George's lands too low and 
Maggie's too high. Now, the house we didn't differ over. The 
stable they put at $200. They thought it ought to be $200. 

I thought $150 was enough for it - that is, between Mrs. Zion 
and her husband. 

Who made the partition between George W, gion and Maggie 
Zion? 

Mr Jim Wampler and Mr. A. K. McClure. 

Do you remember how they valued the respective lands? 

They valued what she got at $20 an acre, and George's 
at $17, taking the mill and everything in. 

In your judgment, are the lands that Maggie Zion received 
worth $20 per acre? 

I stated I thought it pretty bigh, and I think so yet. 

A portion of it 168 pRetty @eod, ‘out partier iris se.rocky 
that nothing grows. Some 6% 4% is good grass land. 

How much of the land received by Maggie Zion is of a 
tillable nature? 

Well, a man could plough some of it, but not more than 
ten or twelve acres with any satisfaction. When I was first 
married I tilled some of it. And a man by the name of Hughes 
stayed there a while and he cultivated it, and after that it 
has been in grass ever since. George made some corn by scrathbh- 
ing among the rocks. 

Now, what do you sata the lands assigned to George Zion 
are worth an acre? 


Well, taking Exexy mill, timber land and everything, I 


thought it was a good bargain at $17. 
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How much of the lands received by George W. Zion is 
cleared and in cultivation? 

Well, I expect it is right close to 50 acres. 

State how that lands compares with other lands over there 
for productiveness? 

Well, her part is the best land, but there is a heap of 
the other land that brings very good corn, oats, millet and 
anything, and there is some of iton the West hill-side; about 


7 or 8 acres there isgetting a little thin. When you go 


to the timber land, there is a great boundary that is good 


land. All sorts of wood grows on it - white-oak, hickory, 
poplar, black-oak, and in general, such growth as grows on 
such land. The bulk of it is white-oak - some black-oaks 

through it. 

What do you consider the timber land that you have just 
been speaking of worth per acre? 

Well, it ought to go at $30 an acre, the best of the land. 
There is $10 or $15 or nearly $20 worth oftimber on it. 

How much of that boundary of land do you think is worth 
the $30 an acre? 

Well, there must be 20 or 25 acres of it - just to guess 
at it. And there is a great big boundary over on the Northwest 
of pretty good land. It is sloping though. Not so but what 
it could be cultivated in one way or another, and it could 


be put in grass. 


Q. 15Would that sloping land that you speak of bring blue grass? 


A 


Well, it would bring anything you put on it, from the 
loose soil and timber on it. There is a good growth of 
timber on it. 

Well, how much of this Northwest land that you speak of 
is there? 
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Well, I would just have to guess at it. I hadn't been 
over it for years until these men were valuing it, and I only 
went over a little piece, but there is a right smart boundary 
of it. 

About how many acres, do you think? 

I expect 25 or 30 acres - 25 anway . 

Waht do you consider that Mill property worth? 

Well, we all differ some over that. It is the best mill 
seat - best foundation for a dam to stand on - I know of. 

It don't vary more than 5 or 6 inches from one bank to the 
other; that is, with the level of the water. There is a 
good mill house there, and as good french burrs &@8s Was ever 
in this county, and good spindles - 6 or 7 feet long. Good 
cast boxing that goes in the rocks. 

Well, what do you think itis worth? 

The mill, the dam, and everything going with it, I called 
it $1000, but these men differed with me. But I knew it 
better at that time than anybody else. I put it all there. 
The mill, when it was first built, and all fixtures, cost me 
about $3000, but of course it is not worth it now, because it 


has gone down, and there are other mills that interfere with it. 


What is the dwelling house that is now Situated on 


Maggie Zion's farm worth? 

I don't think the hose was out of the way at $1000, 
and I didn't differ with them over it. I told them I thought 
it about a fair price. 

Do you know how the money was procured with which that 
house was built? 

{I think I do. It was mostly built from the mill and farn, 


and some money or material wag borrowed from Minerva Susong, 
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on which there is now a deed of trust. This was for roofing, 
paint, &c., but most of it was built from the proceeds of the 
mill and farm. I was watching the thing pretty close, seeing 
how things was going, and if I had hung on a while longer 
it would have been a very good trick. 

Well, taking into consideration the improvements on the 
land that Maggie Zion received, and the quantity of the land, 
and the quantity of the land received by George W. Zion, 
and the improvements on it, state which you think the more 


valuable, taking it as a whole? 


Well, I stated a moment ago, I think Maggie's land was 


valued a little high, and George's a little low. 
And that George got a little the best of it? 
According to price. One was valued at $20, and the 
other at $17. Mind you, the land was put at $20, and the build- 
ings added on to that. 
George's was put at $17, and the mill on it at what 
price? 


Why, $600 or $800. I think it was $800. 


CROSS - EXAMINATION. 
By Mr. Irvine. 
How many acres did George Zion get? 
199 1/72: and Mrs. Zion got 1352 eres: and the orchard 5. 
My father gave me that when I was first grown. That was the 
152 acres. 
How much was the orchard valued at? 
With the Mill tract, $17 per acre. They valued all the 
land North of the road at $17 per acre, and that South of the 
road at $20. The orchard was North of the road, and it was 





cut out to Mrs. Zion. 

Do you remember the total amount that each one got, accor- 
ding to valuations? 

T don't know that I do now. We did have it figured out, 


put I don't recollect. 


Was the report of Messrs Wampler and McClure reduced to 


writing? 

Yes sir. They wrote it down. 

Have you got that writing? 

I have got some of it, but I don't think I have got it 
with me. They wrote down their judgments and gave it to xz 
me to go by. But that was the way the land was valued. You 
can figure it up directly. 

would 

How midpjyou estimate the orchard by itself, Mr. Litton? 

Well, taking it by itself, I don't think itought to be any 
higher than South of the road - taking it all. The orchard 
was tolerably thin land, and it had been cultivated right 
smart. 

How many acres oforchard were there? 

Well, I expect there were four acres, maybe, or about 
that, and the balance on the East end of it was mighty 
rocky. Zion never attended to it at all. TI suppose an acre 
or an acre and one-half was pretty rocky. 

How old were the trees in that orchard 

Well, they were young trees. I suppose they have been 
out 4 or 5 years, 6 maybe. Small trees. 

What do orchards cost per acre to purchase and set out 

. trees? 

Why they generally buy the trees pretty low, about 15¢ 

or 20¢ apiece. Some perhaps 25¢, when you buy them and set them 


out. ee 
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How many are there to an acre? 

I can't answer that. I never tried it. They are gener- 
ally set out 25 or 30 feet apart - 25 anyway. They oughtto 
be 30 by rights, but most everybody sets them too thick. 

Wasn't the best part of the timber cut off to Mrs. Zion 
in the 19 acres of timber land that she got? 

Oh, no. That was right under the cliff. You can't get it 
except by putting it in the river and floating it down. That 
was the difficulty about that. At the far end it gets smoother 
and there are a few trees there. You can't haul it up the 


bluff. It has to go in the river. 


Had the timber on the whole tract been sold before the 


partition was made? 
Yes; the most of it was. It went to the benefit of this 
debt, | | 
bank, I reckon. 

Do you know how much it brought? 

No sir; I don't. 

Do you know whether it was about $200 or not? 

Yes; I expect it was that, or maybe over it. Somewhere 
along there. I was pretty mad about it, and never inquired 
much into it. I had to take hold of it and stop it to save 
what little Maggie will get. 

Did not all that timber come off of George's part of the 
land? 

The most of it did. They cut some trees off below the 
line. She has got no timber on her land. Not a rail on tee, 
And the timber has got to come from under that bluff. 

Did not they takepractically all the merchantable timber 
that was on George's part that was sold and taken away? 

No; there is a heap of timber there yet. 
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fed Do you know any poplar tree on George's part now 


that would make lumber? 

I don't expect there is much. Very little. 

Do you know of a white oak tree on it that would make 
staves? 

I didn't look particular about that. There might be some 
that would make staves, but I don't suppose there would be many, 
to speak plainly about it. 

It would be corsect, then, to say that practically all 
the merchantable timber has been taken off of George's part; 
would it not? 

I couldn't quite say that. There is some timber there 
that would be valuable for some things. The most of the stave 
trees, though, was taken off. That is my opinion about it. 

In regard to the orchard, I will ask you.if all of the 
trees except the apple trees are mem not bearing trees; that is, 
the peaches and small fruits? 

I don't recollect. There may be some peach trees in 
there, but I think they are young and aint bore any. The oldest 
trees are just commenced bearing. They are young trees, and 
haven't been out more than 5 or 6 years. 

Are there not a number of cherry trees and plum trees, 
and are they not bearing now? 

Well, sir, I can't tell you whether there is any in there 
or not. I haven's seen any in there. They have got some 
pear trees in the wes yard that are pearing, but if there is 
any pear tree out there I haven't noticed it. 

It was understood between yourself and Mr. and Mrs. Zion 


and the commissioners, was it not, that Mrs. Zion would have 
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the house and the land on the North side of the road? 
| No sir; there was nothing said about where she was to have. 
Not until erties they were done. 


How was that decided? 


By consent of them two. She asked to have that side 


where the house was, and they agreed on it and the deed shows 
it. Mr. Noel wrote the deed. 

Did you know or not, during the tims the division was 
being made, that she would get the house and orchard? 

No, I didn't. I didn't know what trouble we would have 
with him, for he was pretty mad and aulish When they come 
there I told them to go upon the land and look until they 
was satisfied, and I went with them and showed them everything 
I knew how to show them, and I told them to take their time, and 
to put it at a fair cash value, by the acre. . That is the 
directions I gave them, and I think that is nothing but fair. 

As we understand you then, you wanted Mrs. Zion to have 
the dwelling house and orchard and the land on the North sof 
the road, but this fact was not communicated to the commission- 
ers? 

No, it was not communicated to them at all. That is, 

I have no recollection of it. 

And Mr. Zion had not been consulted until after the valua- 
tion had been made; is that correct? 

I don't think he had, sir. 

Was Mr. Zion along when the commissioners put the value 
on the land? 

No sir; he didn't go with us. He had the mule's head on. 
But they took the whole day, and I thought done their duty, 
and Ireckon they thought they did, because they wrote down what 
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theydid, and gave it to me, and after we had talked it over a 
while, w I told George Zion I thought his wife should have the 


upper side of the road and the house, as she was living in it 


and had helped to build it and was willing to take it. 

Do you think $17 per acre was a fair price for the part 
George got? 

I thought so then, sir, and stated so here a while AZO - 
taking land, timber and everything. 

Would you be willing to give that for it now? 

I am not buying land now. I am living on the interest 


on my money. I have got too old now. 


RE-DIRECT RXAMINATION. 


at 


By Mr. Noel. 


You stated a while ago, in cross examination, that the 
timber on George's part of the land had been sold at the 
tims this partition was made. Had the timber been taken off 
the land at that time? 

No, it hadn't. Very little of it, is my reeollection 


What do you consider the stave timber to have been worth 
that was on the land at the time this partition was made? 

That is a hard question to answer, because I was never out 
there when they was at work on it. I know I stopped them from 
cutting any more. 

You stopped them from cutting any more in order to protect 
George's wife? 

Yes sir. Morrison Smyth come there with an instrument 


of writing which he said was from Mr. Hurst. He certainly 
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stated that Smyth had moved the timber off of it. 

Had your daughter, Mrs. Zion, joined in the sale of this 
timber? 

No sir. The day we harnessed him up here, he went by 
home and tried to get her to sign this timber contract, and 
she told him, No. 

Did George W. Zion know that Mr. Wampler and Mr. McClure 
were going to estimate the value of that timber, relative to 
a partition? 

Yes; because we agreed on those two men. 

He agreed with you on those two men to go and value the 
land? 


Yes sir. He never objected to their valuation. 


Further Deponent Sayeth Not. 
Signature Waived. 


HRENA HE 


ALSO the deposition of J. A. WAMPLER, who being first duayy 


sworn, deposes as follows: 


DIRECT-EXAMINATION. 
By Mr. Noel. 


State your age, residence and occupation? 

I am 37 years old; live over here in Hickory Flat in this 
county. My occupation is farming; sometimes buy a few cattle 
-and sell them. 

How far do you live from the land in controversy in this 
suit? 

Not quite two miles, I reckon. We generally call it 
about two, but I don't believe itis quite that distance. 
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Were you one of the commissioners that was agreed on by 
George W. Zion and Mrs. Zion to go upon their land and value it 
relative to a partion between them? 

I reckon they agreed upon me. They come after me, and I 
was one of them. Young Dixon came after me. He came after 
Mr. Jessee, but he couldn't go, and 1 asked George Zion 
when we went if it was all right for me to act in Jessee's 
place, and he said, Yes. 

Well, did you go over the lands pefore valuing them? 

Yes sir. We went over the South side first, and valued it; 
and then we valued the house and barn, and then went to the 
mill next and valued it, and then went over to the other side 


and valuea that side. Sort of tookit down as we went, 80 a5 


to make an estimate. 


State what thevaluation was that you put upon the land? 

We put the South side at $20. an acre, is my bVeaiiicewsor, 
and the other side at $17. 

Did that valuation include the buildings? 

No; the buildings went on it extra. The land went that 

just the land. 

The South side was valued at $20? 

Yes sir. 

What did you value the mill and its situation at? 

800, is my recollection. $750 or $800. 

Did you make that valuation as closely and carefully 
as you would have made it had you been sent there by the court 
to make partition of that land? 

Yes sir. 


Did you know, at the time the valuation was made, which 
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part of it George Zion would get, and which part of it Mrs. 
Zion would get? 

No sir; didn't know at the time anything about it. 

Do you still think the lands are worth the valuation 
you put on it? 

Yes sir. TI understand the timber has been cut off of 
George's. If it is, it isn't worth so much. 

The timber was there when you made the valuation? 

Some was cut and gone. Some was cut and lying on the 
ground. The rest was standing. I understood the Smyths had 
bought all the stave timber 20 -inches and up, which I suppose 
they havemoved since that time. We cut that much off what that 
side was worth. 

At the time you made that valuation, state if there 
was not a considerable amount of very valuable timber there? 

Yes sir. About as good a bunch of timber as I have sean 
in this county. 

That was on what George Zion got? 


Yes sir. 


CROSS - EXAMINATION. 
By Mr. Irvine 
Do you recall what separate valuation you put on the 
timber on Mr. Zion's part, if any? 
Well, I think we valued the timber as worth $15 or $20 
an acre, of what was standing on the timber land. I think 


that was the way. There was so much of it cleared. We had to 


guess at the boundary. We had to value the cleared land at 
so much an acre, and the timber land at so much an acre, as 


near as we could guess at the boundary. It wasn't surveyed. 
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And we made an average on what it would be, the whole thing. 
I just forget how many acres there was. It lay on a rolling 
hill, and great big Fiat, top, of the timber. I forget how 
much timber there was. We had to guess at it, and we estima- 
ted that timbered land at $30 an eS and $10 for what was 
cleared on that side, and the cedar bluff and way up the river. 
We just struck a line with the good timber, which made it 
average $17 an acre, when we put it all together. 

You do not know what the timber that Mr. Smyth got 
brought; do you.? 

No sir; I can answer what I heard. I think I heard he 
sold it for $1.50 a tree, but I am not certain about this. 

I think that was the way I heard it - for such a size tree 
and up. I think it was 20 inches and up. 

_ State what was the value of the merchantable trees on 
the part George W. Zion got? 

It was principally white oak, black oak, and a great 
deal of chestnut, and a heap of hickory, and such growth as 
that. I didn't x notice any poplar or ash. Some mighty 
fine white oak there. As fine as I ever saw anywhere. 

Was not the timber land under the bluff that was after- 
wards allotted to Mrs. Zion about the best timbered land on 
the whole premises? 

No sir; there was some fine trees on it - scattered on 
it. As fine as the other, but more acattered. The great bulk 
of the timber lay back West on Mr. Zion's land 

What did you all value the orchard at? 

Well, we valued the orchard at that end of the farm, but 


not separate. I forget what we put it at. We didn't specify 


it separate. 
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What kind of an orchard was it? 


- Well, it was an orchard of small trees. Some of them 


were pretty good sized- some of them as big as my leg.. Some 


looked like they hadn't been set out more than a year. [It 
was principally apple trees, is my recollection. There may 
have been a few peach trees, but not but a few. 

Was it not an unusually good young orchard for this 
country? 

Yes; it was a nice young orchard, as to that. I was 
giving the size of the orchard. It was selected fruit, I suppose 
T reckon there was a cherry or two in the orchard. I am not 
quite certain about that. 

What do you think a fair valuation to put on this orchard? 

T don't know how many acres there was in it. There isn't 
more than one-half of that field in orchard, is my recollection. 
What was in apple trees looked like it was very valuable land. 
Some rocks in it. Well, just what was in trees, I wouldn't 
put it at more than 3 acres, and them three acres looks like 
very good land. Trees looked like they had been manured, and 
doing thrifty. It ought to be worth $30 or $40 an acre, with 
the trees on it, taking it by itself. Maybe more. I never 
figured on orchards any. The land that they set on would 
be worth $20 an acre, and then the trees added to it. I guess 
$40 an acre would be a very fair price on the orchard. 

How much would you consider the large cleared field 
on the North of the road, that was afterwards partitioned 
to Mr. Zion, reasonably worth? | 

Well, we valued that old field, the timber and orchard 
in with it, at $10 per acre, plum on out until it struck the 


timber land. And then there is about 2 acres of blue grass 
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down next the mill, and a strip of bottom runs on up the river 
of mighty fine land. 

How many acres are there in that bottom? 

Only an acre or two. 

What was that worth per acre? 

Taking it off to itself, $30 or $40 an acre. 

How much would the two acres of blue grass by the mill be 
worth? 

Well, if there is two of it, its worth $15 an acre, 
anyway. Whatever amount there is of it 

Except what bluffs have been described to you as cut off 
to Mrs. Zion for timber land, Mr Zion got all thebalance of 
the bluffs, did he not? 


I suppese he did. I never heard of his getting any of it. 


Is not a large percentage of that land over there 
assigned to him, mmixxm in bluffs and rough land? 

Right smart of it is. I don't know how many acres. Some 
bluff lays just above the mill. May be something like 15 acres 
on that side what we would call bluffs, I don't know exactly 
how much. 15 or 20 acres, or maybe more. 

I will ask you to draw a rough diagram of Mr. Zion's land 
and file it with your deposition as Fxhibit "XK", and explain 
the same in detail. 

I draw the same ad requested, and file the same, marked 
as requested, showing the county road, orchard and small piece 
of cleared land Rast of the orchard, which is all in the orchard 
field. North of that is the cleared field which I have spoken 
of above which contains 50 acres, or perhaps less, which we 
valued at $10 a acre, together with the bluffs surrounding the 
field. This includes the boundary around by the mill and 
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back to the county road, inctuding the orchard and orchard 
field, the branch parallel with the mill road, and the grassy 
strip along the branch, which I mark with the letter small"a". 
The whole of this boundary we placed at $10 per acre. North 
of that poundary ‘is the tract of timbered land of 25 or 50 
acres, and North of this is a tract marked "Rolling Timber Land" 
running down to the river, which Pte eras but is sloping 
land, and this whole boundary, together with the boundary of 
Mrs. Zion's timer, we estimated to be worth with the timber 


on it, #t $30 per acre. When we averaged it all up, it amounted 


to $17 per acre 

As we understand you then, the land that Mrs. Zion got 
afterwards in the partition was timber Nénd! tna You all valued 
at $10 per acre. 

Yes sir. I reckon so. But we wouldn't have valued that 
strip cut off by itself at that much, if it was where I think 
it was. 

What would you have valued that at, do you think? 

Well, I expect we would have valued it at - well, it ought 
to be worth, in proportion to the other, if it lays where I 
think it does, at $20 per acre. | 

m You and McClure had nothing to do with assigning the lands 
to either Mr. or Mrs. Zion; did you? 

No sir; I didn't. 

Youall merely put valuations on the different kinds of 
land, and made a statement of this in writing, and handed 
this to the parties? 

Yes sir. We valued the lands, buildings, &c., made a 
statement of it, and handed it to the parties. 
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RE-DIRECT--EXAMINATION. 


By Mr. Noel. 


In your cross-examination, you were asked to put a valua- 
tion on the orchard per acre, and your answer was that there 
was about three acres in orchard, and you thought it was 
woth worth $30 to $40 per acre. Did you mean that valuation to 
be for the whole boundary in the orchard, or just for the 
part that was set eet ea trees? 

Just what was in fruit trees. 

The remainder of the land not in trees, what would it be 
worth per acre? 

It wouldn't be worth but a little - not more than about 
$10. It would be hight at that. 


Further Deponent Sayeth Not. 
Signature Waved. 


Witness claims attendance. 


HHEBNERHES YD 


The further taking of these depositions is ADJOURNED 


until tomorrow, February 13th., 1903, at the same place 


Margo Chale. 


Notary Public. 


and between the same hours. 


MET, pursuant to adjournment, this February 13th., 1903, 


at the same place and between the same hours. 
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ALSO the deposition of A. K. McClure, who being first 


duly sworn, deposes as follows: 


DIRECT - EXAMI WNATTION. 
By Mr. Noel. 


State your age, residence and occupation? 

I was born in 1854 - that would make me 48, last July. 
Live at rauning oak: Lee County, Virginia. Occupation, Farmer 
I reckon. 

How close do you live to the lands in controversy in this 
suit, the home place of George W. Zion? 

I suppose about 2 miles. 

Are you acquainted with that farm? 

Yes sir. Pretty well acquainted with it. 

Are you one of the commissioners that was agreed upon 
by Mr. and Mrs. Zion and D. S. Litton to go upon that farm 
and value the lands, relative to a partition there of between 
the said Zion and wife? 

Yes sir. 

What was your estimate of the value of the lands, improve- 
a a &c. there? 

My best impression is that it was $17 for the whole. It 
wasn't all valued alike - some more and some less. In the two 
divisions, my recollection isnow that what was laid off to 
Mrs. Zion was at $20 an acre. We didn't know at that time 
how many acres there was in the boundary, but it was supposed 
to be so much when we was there and laid off her part of it. 
The surveyor was there at work, but it wasn't finished. 

There are three parts of that land as divided by the mill 
road and the county road; is there not? 


Yes sir. 
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One part lying South of the main road, and the other 
two pieces lying North of themain road, and divided by the mill 
road? : A 


Yes sir. 


Now, the part lying South of themain road, you valued at 


how much per acre? 

$20 an acre. 

And the part lying North of the road and West of the mill 
road, what was your valuation upon that? 

I think that was included with the other at $20 an acre. 

Now, the part lying North of the main road, and East of 
the mill road; what did you value that at? 

We didn't value that altogether. Part of it was in timber, 
and at that time very fine timber, and part of it was cleared. 
The part with timber, my impression is we valued at $25, and 
the part with no timber at $10 an acre, which would make the 
averge for both at $17 or $17.50, somewhere along there, for 
both the timbered and cleared land. 

Did you go over the respective lands, and examine them 
carefully, and note their value? | 

Yes eihiowe went I suppose nearly all over the whole. 
Where we couldn't ride, we would go horseback or walk. We 
saw everything that was necessary and complete in making the 
valuation. 

In making that valuation, did you do it as carefully and 
conscientously as you would ‘have done if you had been sent there 
by the court under oath? 

Yes sir. 

Are you still of the opinion that the lands are worth 
the respective valuations that you put upon them? | 
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Yes sir, I am; that is, taking into seawaradios that 
at of the land had fine timber on it at the time. Yes sir. 

As to the improvements, the dwelling house, barn and 
‘mill; what did you value them at respectively? 

Why, it seems to me now we valued the house and improve- 
ments on presi sean of the yard at, $1000. I considered it 
a very low estimate at that time, and do yet. I don't think 
the improvements could be put back - even today - for less 
than that. And the barn, I believe itwas $200., and crib, &e 
inside the barn lot. We estimated the mill property to be 
worth $800. The mill-seat, house, &c. | 

Are you still of the opinion that that is a fair valua- 
tion ofthe mill property? 

Yes sir. I am. I don't believe a person could start 
out and build such a house and do the work on that property 
for less money than that - even today. 


Is not the location of that mill property a fine site 


for milling purposes, taking into consideration the farming 


community there? | 

Yes sir. No question about that, sir. 

At the time you made said valuation, it was notmade known 
to you commissioners what part Zion would get, or his 
wife would get; was it? 

Tt seems to me that Mr. Litton did suggest something - 
say something in regard to it, that he would prefer his daugh- 
terhaving the site that we.laid off to her. 

That was after the estimation had been made, was it not? 

Well, sir, I don't remember about that, whether it was 
after or before orwhile it was goingon. 


Did the fact that this was to be a partition between Mrs. 
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Zion and her husband, George W. Zion, influence you in the 
least as to the valuation you put on the property? 
No sir. Nct in the least. 
By way of refreshing your memory as to the conversation 
with Mr. Litton about what he preferred his daughter should 


have, I will ask you if that conversation did not come up 


after the valuation was made, and Mr. Wampler asked Mr. Litton 


his judgment as to his valuation? 
I don't believe it did. I believe Mr. Wampler asked that 
question before he knew what we had valued the place at. I 


am satisfied it was, now. 


CROSS -EXAMINATION. 


tJ 


By Mr. Hyatt. 


Do you know, or have you been told since you made the valu- 
ation, how the land has been or was partitioned? 

No sir. As to the number of acres in each part, I don't 
know, and never heard since. As to the number of acres 
appottioned to each one. 

As I understand the partition, Mrs. Zion gets by it all 
the land lying on the West of the mill road and on the South 
of the main road; also a tract of five and a half acres, 
or there abouts, including the orchard immediately on the 
North of the main road; also a tract of 19 1/2 acres of the 
woodland on the Fast side of the farm,adjoining Mr. Tritt's 
land and the river. Please state your opinion as to the value 
of the 5 1/2 acres, including the orchard and land immediately 
Rast of the orchard, running out to Tritt's line, which I under- 
stand is included in the small field? 

Well, I would think there was something like 3 or 4 


acres in trees, some of them - the majority of them - 
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Just coming into bearing, I Suppose, from the size of the trees. 
The part of it that has got the trees on it would be worth, 
I guess, $40 an acre; the part of it that has got no trees on it 
wouldn't be worth so mich - $15 maybe. It is mighty rocky, 
is my recollection. Two-thirds of it covered up by rock. 

Pleasegive also your opinion of the value of the 19 1/2 
acres, lying adjoining Tritt's land under the bluff, including 
the value of the timber on it at the time you saw it? 

It is my impression now of that part of it that the timber 
was not so fine on that, and was more inconvenient to get 
at than the other part of it. I suppose what timber was on it, 
if it was from under there, would be worth $20 an acre - 
just the timber that was on it - but the timber is harder to get 
from that place than almost any other part of the timber land. 
$20 an acre I would think would be a plenty for thatpart of it. 


Further Deponent Sayeth Not. 


Signature Waived. 


% th tt TG 4G ee Ee Ee ee 


The further taking of these depositions is adjourned 
untia Friday, February z0th., 1903, at the same place and betw- 


een the same hours. 


Ma, 7 (¥ abalf 


Notary Public. 


VIRGINIA: County of Lee, to-wit: 

I, Mayo Cabell, a wotary Public in and for the 
County aforesaid in the State of Virginia, do certify that 
the foregoing depositions of W. T. Orr, R. E. Litton, Maggie 
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Zion, D. 5. Litton, J. A. Wampler, and A. K. McClure, were 
taken and sworn to before me at the time and place, and for 
the purposes mentioned in the caption hereto annexed. 


Given under my hand, this 14th. day of February, 1903. 


My commission expires, 


December 19th., 1905. Mes oe 


Notary Public. 


RHRHeHHE HED 


NOTARY FEE: 
Note-taking 6 hrs. @ 75¢, 


Transcribing 7. hrs. @ 75¢, 
Total, 
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The depesitiens ef James B.Tritt, and ethers, taken befere 
me, J.f¥.Skages, a justice ef 
Pursuant to adjournment and 
aeys, at t. “fice o joel, in the tewn ef Pennineten Gap, Virgs 
imia, en the 20 th day of February, 1903 » be reas evidence 
en behalf #@f iefendants yan. T =, and Pennineten 
Gap Bank, in a certain suit in chancery ne: perding-ain the efr— 
cuit court for Lee county, Virginia, 1 n Maggie J.Zion is 
Plaintiff, and L.T.H.att, Trustee ana 
Ct, Atterney 
J.C.Neel, Atterney fe 
iséS, James E.Tritt, being duly Sworn, deposes as follows: 
Ques / for same.--Please state yeur age, resicence 
eccupation? 
age, resice in Recky Station, near Fritt 


higeal| Pe . 


Ans.~-A little ever « mrle. 


Ques.3 for same.--Does your farm adiein theirs, or the ene whiel. 


they eccupy? 


AMS.--Yes, sir, it feins. them 


Ques.4 for same.--Are you acquainted with the farm on which they 


Nave you been told bv en “rsen the ma: rein whieh the 


a+. @ 


Said Zien farm has ben partitioned ir. anc Mrs.Zien, 

and if so by whem? 

Ans.--I am acquaited with the farm, have been ever it all my DS 
life, was raised right there at it. TI have been toto by tve er three 

it was partitiened, by Mr.Thempsen, who did +t) Ssurvering 

partitien, 

Ques.5.for same/--Please state, in your epinien, the relative & 
Values ef the two shares ef land which Mr. and Mrs.Zion got,res- 
pectively, by the said partitien? 

Ans.--"eli I had rather have her part by 


it, I weuld net swap fer that. 


Ques .5/for same.--In this estimate, State whether er net 
you included in Mr.Zion's land the timber as it steed at the 





time the partitien was made? 


questen was as ne land Vas 


CressExaminatioen. 
Q.(I)Did Yeu Ever ge ever the land fer the purpese ef estimating the 
Value ef the same? 
ANS.Sinee this thing came up I loked at it seme.But I had net gene ever 
it fer that purpese before, 


Ans further this denenen 


Also the “enosition ef W.8.Thempsen, whe being duly sworn, 


depeses as follows: 


Ques.1l for defendants.-=Please Stats your age, resiv*ence ana 


eccvpation? 
Ans.--I amd 37 years eld, dive @t Fritts, “L Gunty, Virginia, 
a farmer and surveyer. 


Ques.2 fer same.--Are veu' the man whe was called upen te 


& 


Survey the lands ef ¢..Zien and wife with a view ef partitioning 
the same between them? 

Ans.--I am. 

Ques 3 for same.--How near do yeu live the said land, and 
State in this connection wherer you ar? well acquainted with the 
Sane ? 

AOs.-<T ive in about a mile ef the land, and am acquainted 

said land. 

Ques.--State whether yeu ran and ar: acquainted with the partiti 

lines? us 

Ans.--I ran the lines and knew them, unless there were some cha 

made afterwards that I did net know abeur. 

Ques 4 for Same.--State, in your oninion, whethe- the said Perce 
tien was an equal ene; anf if : vhich share has the greater value in 
your opinion, and by hev much? 

Ans.--I think Mrs.Zion's are 18 the best share, by #400.00. 

is my best evinien about it 


Cress-examinatien. 
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Ques.(I)-In veur judgmentare A.K.McClure and J.A.Wampler geed judges 
ef the respective values of land in the community where the lands in 
centreversy are situated? 

Ans.)I shevld think they eught te be. 


And further this depenent sayeth net. 


Virginia,Lee Ceunty,Te-wit: 


F.Skagges,a Justice of tne peace in and for tne ceuntyrand state 
Feregeing 
aferesaid,de certify that the, depesitiens ef James’ Tritt and W.E.Tnemp- 
| | Lo | 
sen were taken,sworn and subscribed befere me at the time and place, 


and fer the purposes therin named,and in the captien therete attached. 


Given under my hand this the 20th day of February,1I903s. 
PL 
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LEE CIRCUIT COURT. 


MAGGIE ZION, | PLAINTIFF. 
V. Defendants''. Depositions. 
L. Tf. HYATT, TRUSTEE, ET AL., DEFENDANTS. 
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THE DEPOSITION of (4 J Nuuck LG 
TE Nughe, JOZ Pets (2 27 sel Gamak before me, Mayo Cabell, 
a Notary Public in and for the County of Lee in the State 
of Virginia, at the office of J.C. Noel, Pennington Gap, 
Virginia, on the 12th. day of February, 1903, by agreement 
of parties, by counsel, to be read in evidence on behalf of 
the defendants, L. T. Hyatt, Trustee, and the Pennington Gap 
Bank, in a certain suit in Chancery now pending in the Circuit 
Court for the County of Lee, in the State of Virginia, wherein 
Maggie Zion isplaintiff and L. T. Hyatt, Trustee, and others, 
are defendants. 
PRESENT : 
J.C. Noel, 
Attorney for the Plaintiff, and 
L. T. Hyatt and R. T. Irvine, 
Attorneys for Defendants L. T. Hyatt, 


Trustee, and the Pennington Gap Bank. 


W. S. HURST, being first duly sworn, deposes as follows: 


DIRECT-EXAMINATION. 
By Mr. Irvine. 
state your age, occupation and place of residence? 

My age is 69, past. Residence, Pennington Gap, Lee County 
Virginia. I don't do anything scarcely. I am connected with 
the Pennington Gap Bank, and get out on my farm some. 

Are you one of the defendants in this suit? 

Yes sir. 

Are you acquainted with the lands in controversy herein, 
and with the lands partitioned respectively between Mr. & Mrs 
Zion? 

Well, I am pretty well acquainted with the land. There 
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is a little of it I have never noticed much. As to the parti- 
tion, why only from what I have heard. I wasn't present when 
it was done. 

We now read to you apartition deed, and ask you if from 
hearing the same read you can identify the lands conveyed 
by each to the other by said deed? 

(Counsel Reads deed.) 

I can, except the little piece of 19 acres, I believe 
you call it, in the bluff. I know that, but I don't know 
exactly how it lays or much about its value. 

State whether or not you knowthe general character of said 
19 acre piece you have referred to, and approximately its value, . 
as compared with the other lands in controversy? 

Well, from what I know, in a general way, it wouldn't 
be valued at anything like the land over on this side. 

How long have you been acquainted with these lands in 
controversy? 

Well, thirty odd years, I guess. Upwards of thirty years. 

From your knowledge of these lands, state how you would 
value comparatively the lands allotted to Mrs. Zion, and those 
allotted to Mr. Zion in said partition deed? 

Well, the lands allotted to her I consider of much more 
value than the lands allotted to him. 

About how much more valuable, as near as you can estimate 
it, in your judgment? 

Well, I would have to figure on it. 

(Witness figures.) 

I think, with the improvements on the two pieces of land, 
that the land assigned to Mrs. Zion is worth twice the amount 
of land assigned to George W. Zion. 


Please give the basis for this estimate, as you figure it. 
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The land assigned to her is mostly blue grass land, which 
is the most valuable land we have now. Most of it is blue 
grass, and pretty fair blue grass. And of that assigned to 
him, there is very little blue grass land on it. 

Please state about the improvements on the respective 
tracts? 

On the land assigned to Mrs. Zion is a dwelling house - 

I suppose it cost about $1000, and there is a barn. I don't 
know what it cost - $300 or $400 anyway. Then a young orchard 
is cut out of the 5 acre piece. The land wouldn't be so valua- 
bie, but I suppose it would be pretty good fruit land, and the | 
orchard being on it, I suppose would make that valuable. 

In what state of cultivation is the land assigned to 
Mrs. Zion, and also improvements as to fencing? 

Well, I haven't noticed the fences lately, but it was 
pretty fair fencing around it when I noticed it. Fenced off 
into 5 or 4 pieces, except that back into the valley. This 
on this side, on the South side of theroad, is pretty fair 
fencing. I don't know just how many pieces it is, but I think 
itis about that. There is very little assigned to her that 
has been incrops for some years, except blue grass. 

Please answer the same question with xtime regard to the 
part assigned Mr. Zion; that is, about the state of cultivation 
and fencing? 


As to the fencing, I don't know much . It is fairly good 


fancing around where I have seen. I don't know just what they 
have got over at the river. As to the state of cultivation, 
except a little cleared land over back next to the river, the 
balance of it has been laying there for years, ever since I 


have known it - over thirty years. It may have been, and I 
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think it was, plowed up once. Outside of that it has laid there. 

Is the land assigned to him productive, or not? 

No sir; except a little back next to the river, under the 
biuff. 

Are there any improvements on the land assigned to 
Mr. Zion. If so what? 

I think there is a little house, or cabin, over about the 
river bluff, is the only residence that I know of. May be there 
is two over there. I am not sure about that. There was a litte 
house across the river above the mill there. I expect it is 
there. I am notsure. Just a little cabin anyway. Then the | 
old mill I suppose is on part of his land. | 

What sort of a mill is it? 

It is a water mill - run by water. It used to have a very 
good custom and grind very well, but it is getting old now, and 
there being more mills in the country, they are not grinding 
anything but corn now. 

What would you rate the mill and appurtenances as worth? 

I wouldn't know what the mill is worth. I could only 
give my view of it - what it would be worth to me. 

Please give that? 

give 

I hardly know what to put it at. I wouldn't mame scarcely 
anything for it for my use, for what I could get dut of it. 

What is your best judgment as to what it could be sold at? 


Well, sir, I don't believe it would bring $200. Not that 


much. 

Had you or any of your partners in the Pennington Gap 
Bank any knowledge of the fraud alleged to have been perpetra- 
ted upon the plaintiff in this cause, prior to the execution 
and delivery of the deed of trust in controversy? 
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I can answer that I had no knowledge. 

Did any of your partners have any such knowledge, so far 
as you know? 

( The foregoing question and any answer there to is 
objected to, because argumentative, hypothetical and irrelavant. 
J. C. Noel.) 

No; not to my knowledge. 

Who are the active and managing members of your partner- 
ship? 

Well, Mr. Hyatt is chshier and does the principal part 
of the business. I am in there some. Sometimes he goes away 
on business. I used to be there'a good deal, but I have been 
sick and unable to be mich, and Mr. Hyatt does the principal 


part of the business. 


CROSS+-HXAMINATION. 
By Mr. No@l. 
Captaih, what do you estimate the land assigned to said 
Maggie Zion in said partition to be worth? per acre? 
Well, I never knew until now exactly what land it was. 
There is a good deal of the land - most of it - that I 
would estimate to be worth $20 an acre, assigned to Maggie. 


IT allow it was worth that, aside from the house and barn. It 


is not all worth that quite, but most of it. 

Did you ever go over the land assigned to Maggie Zion 
for the purpose of estimatingits value per acre? 

I don't know that I ever went over it for that purpose, 
but I have been over itoften. 


Is not the land that was assigned to Maggie Zion below 
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and on the North side of the State Road and West of the Mill 
Lane of the same character of soil as the land assigned to 
George Zion in this partition? 

No sir; it is not the same character. 

If there isnot please explain the difference? 

Well, what produces blue grass, I don't know, but 
there are certain lands that produce blue grass. You can turn 
out a field and it will gpow blue grass, and you call that 
blue grass land. That field is in blue grass now. I believe 
it was in cultivation several years ago. They plowed it up 
and put it in corn, but I don't think they ever sowed it. 

The entire piece won't, but the most of it produces blue grass. 

Does not all the land from Shaver's Ford on the North side 
of the main public road up to the Green Hill cherch, except the 
immediate river bottoms, produce blue grass? 

No sir. There comes in Jim Wampler; ‘searcly @ bit of blue 
grass on his land on that side of theroad. Next comes McClure's 
he has no blue grass to amount to anything. Then comes Henry 
Wade. His has go% scarcely any blue grass on it. There is ‘f 
@ little of it would bring grass. Then comes a little piece 
that produces beautiful blue grass, the Widow Wampler's land. 
Well, and on up it is pretty fair blue grass until right in 
front of George Zion's house. After leaving the mill, you 
don't find any more blue grass along there. 

From there on up to Green Hill? 

Oh, yes, you will find some up there, but you will find 
Some on George's and Tritts. 


Do you know that that land will not produce blue grass? 


I know this. You turn out land, as Tt said, and blue grass 
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jand, as I call it, will set ina few years, and that which 
is not adapted to it will not set at all. You can sow it, 
and itwon't set. I have tried it. We have to sow English 
blue grass and clover. 

How much biue grass land has Maggie Zion on the North 
side of the public road under discussion? 
I don't know what is in that field - the number of 


acres. She has the field, and then she has the orchard. I 
believe that is ene has, isn't it? I think that is all 


she has down there. I wouldn't Know just how many acres, 

but I think most of that field brings blue grass, while, as I 
said, there is some back near to the bluff that don't, but just 
how much and how much thereis in the field, I don' know. 

Do you know that this land that was assigned to George 
W. Zion in the partition, and which you speak of as an old 
field, never has produced blue grass? 

I couldn't tell what it had done in time. 

Is it not a fact that until a few years ago, when it was 
broken up for cultivation, it was in blue grass? 

I think it was sage grass, principally. 

Is the land assigned to Maggie Zion good for any other 
purpose than as grazing land? Isn't it rockyand rough and 
cannot be cultivated? 

Yes, it is rocky. Well, a good deal can be cultivated, 
but it is worth more in blue grass than to cultivate it. 

How much of it could be cultivated? 

Some of it has been cultivateé. Well, it would just depend 
upon how much rock a man would want to get into. I have seen 
them cultivate mighty rocky land over there. You could culti- 
vate the most of it, but I wouldn't thinkit advisable. 
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Now, did you ever go over the land assigned to George W. 
Zion with a view to estimating its worth? 
No; not with that view in my mind at the time. 


How long has it been since you have been over the land 


assigned to George W. Zion? 


Well, I haven't walked over it for more than 10 years =; 
that is, over it all. Over it so that I could see it all. 
I have seen what can be seen from the road though. 

A very small portion of it can be seen from the road, 
though, can it not, Captain? 

I have seen it from the main road to Clintville from the 
mill, and from the road up the river, often lately.That is, all 
put a little on the upper end?. 

Did you ever estimate the value of the timber that stands 
on the tract of land assigned to George W. Zion? 

No sir. Couldn't testify anything about it, only what I 
have heard about it back under the bluff there, and from what 
IT can see from across the river. 

How did you then arrive at your conclusion that the land 
assigned to Maggie Zion was worth double the value of the land 
assigned to George W. Zion? 

I arrived at that in. this way. The land that went to 
George is principally unproductive, and don't pro@uce blue 
grass or anything else much. 

Hasn't George W. Zion on that land produced corn and hay 
and fodder sufficient to winter the cattle that have been 
grazing on the blue grass there? 

Well, I couldn't say he has. There is no meadow on it, 


and hasn't been since I knew it. 
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Have you ever seen the crops growing on that land, or 
seen the corn that was worm grown on it? 

No sir. 

Doxyou know the amount it produces to the acre? 

As I said at first, I am not familiar with the land over 
under the river bluff. I couldn't testify about that from what 
I know about it myself. 

What is your valuation upon the land assigned to George 
W. Zion per acre? 

Well, taking it upon the whole, I wouldn't hardly 
know what to put it at, but of course some of it is worth 
more than other parts. Some of it is pretty near worthless. 

I don't know how much is in that Cedar Hill. I don't suppose 
from the looks of it it would produce anything. It is covered 
by that low imunch of cedars. I don't know how much is in that 
hill. Well, sir, $7 or $8 would be as much as I would think 
it worth. 


The whole thing through? 


Yes sir. 

Has not George WY. Zion cut a lot 6f tinber on this land 
assigned to him, and sold it, and your banking institution got 
got the benefit of the proceeds of sale? 

He sold some timber, but I never went to look at it. 

We got some ofthe money. But that, I think, was before the 
division was made. 

Did youget the money before the division was made? 

No, I don't think we did. The staves were making before 
the division was made. The timber was sold, I think, before 


the division was made. 
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Contracted, you mean? 
Yes sir. I don't know just what time they paid the money. 
You state that you had no knowledge of the fraudthat 
was perpetrated in this transaction prior to the execution of 
this deed of trust? 
None whatever. No sir. And not for sometime afterwards. 
Did your banking institution extend this credit to George 
W. Zion on the faith of the bona fides of this deed of trust, 
or had you already ezstended the dredit unto him, and 
taken this deed of trust? | 


Well, you know the bank held a note on George W. Zion 


pefore this time. In fact, he had been owing the bank ever 
since it had been in business there, I think. Some amounts. 
And he would renew, pay some, and renew, until this time. 

Was this debt of $1500 existing at the time of the execu- 
tion of this deed of trust, or was that $1500 loaned to George 
W. Zion on the faith of the bona fides of this deed of trust? 

Wé held his note before that for something more than 
$1500, and he paid it down to $1500, and executed this deed of 
trust to secure the balance. 

Then the credit was not extended to him on the faith 
of the bona fides of this deed of trust? 

It was in renewal ofthe note. 

Maggie Zion was in no way surety for that debt prior to 
the execution of this dee@ of trust; was she? 

No sir. 

Your banking institution is as well secured for the payment 
of that money without that deed of trust, as it was prior to 
its execution; is it not? . 


Why, if the deed of trust is what we think it is, and 
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what we understood it to be, it is perfect security . 
Without the deed of trust? 
Oh, no. We had security on the note. 
What security did you have on the note? 
We had the name of R. EB. Litton. 


Is it not a fact that R. EB. Litton notified you that his 


name upon the note was a forgery? 

He so stated on gne occasion there. He said he had never 
put it there. 

It was after Mr. Litton notified you that his signature 
was a forgery that you then went about to procure this deed 
of trust, was it not? 


Yes sir. 


RE-DIRECT--EXAMINATION. 


By Mr. Irvine. 


The amount due your bank by Mr. Zion was due and payable 
at the time you made the renewal of the $1500 note in contro- 
versy; was it not? 

Yes sir. 

As we understand you then, you did extend the time of pay- 
ment to Mr. Zion, as is evidenced by the $1500 note; is that 
correct? 

Yes sir. 

Did you or not make this extension on the faith of this 
deed of trust? 

Yes sir. He proposed, I believe, to execute a deed of 
trust and pay it down to $1500 and secure it by a deed of 
trust. 


If you would grant him the extension? 





Yes sir. 

Was the question as to the liability of Mr. R. E. Litton 
ever settleé by your bank and Mr. Litton? 

No; the question was never settled, so far as I know. 


What did the bank do with the note which it had with 


( 
Mr. R. KE. Litton as surety upon? 


Well, I don't think I was present when that matter was 
concluded. But I suppose he took up the note. That was 
the way the business was usually done. 

Your bank did not conceded that Mr. Litton's name was 
forged to said note; did it? | 

( The foregoing question is objected to, because leading 
and suggesting the answer desired. J. C. Noel.) 

No sir. 

As we understand you, the only evidence you had a8 to the 
alleged forgery was Mr. Litton's claim to that effect; is 
that correct? 

That is all. 

What was your judgment, as a pank officer, as to the 
genuineness of Mr. Litton's signature to that note? 

Well, we thought it was genuine, and we examined it 
carefully and compared it, and we thought it was genuine. 

When did you make that examination? 

After hedenied the signature. We had no question about 
itup to that time. 


RE-CROSS---EXAMIWNATION. 
By Mr. Noel. 


Did George W. Zion himself propose to execute you a deed 
of trust to secure this debt, or did you not propose it, at the 
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instance of Mr. R. EH. Litton? 

I don't know how that was. They would often come there 
and talk when I was not present. 

Didn't Mr. R. BE. Litton write your institution that 
Mr. Zion's house and mill would be ample security for this 
debt, and to take a deed of trust on that, and wasn't it then 
that you proposed to take this deed of trust? 

I don't remember exactly whether I saw a letter or not, 
but I got it into my mind, either by seeing the letter,or 
Ad (Hyatt) told me. But it was on the whole of the tract of 
land, with everything on it; but whether I got that from the 
letter, or Ad told me, I can't remember. I don't know anything 
about Boh's letter. I was like I havebeen lately - not very 
well, and wasn't in the bank a great portion of the time. 

Ad can testify about these matters that I don't know about. 

When was the note executed that purpospted to be signed 
by R. EH. Litton as surety? 

I just can't tell now, without some record. 

You have a record in the bank, have you not? 

I think so. 

I will ask you to get that record as to the last renewal 
of that note before the execution of this deed of trust, and 
file it with your deposition. I just want the date. 

( Witness leaves, to get the information asked for, and 


returns.) 


I find that we have two notes, one for $1350, dated 


October 1, 1901, and due January 1, 1902; the other for $275. 
dated October 14th, 1901, and due January 14, 1902/ 

Haw How long had this indebtedness of said Zion been exis- 
ting to said bank? 
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Well, he had been doing some business with us for m quite 
&@ while. 

Well, these twonotes had been existing there for quite 
awhile, hadn't they? 

No; I don't think 80. I don't know the size of the debts. 
Whether there was one or two debts before the execution of 
these two notes, I don' know. 

What rate of interest had Mr. Zion been paying on these 
notes, from the commencement of the indebtedness? 

( This question and any answer thereto is objected to 
as immaterial, nothing being set up in the pleadings relative 
to the matter of interest, and no possible way in which this 
matter can be relavant at this time. L. T. Hyatt & &. T. Irvine) 


Well, I suppose he paid 1% a month along back there, was 


about the way we charged. 


You do not know how long the debts had been existing? 

No sir; I don't know how long this debt. I only know 
that he had been gettingmoney along, and I couldn't figure 
what amount he owed at any particular time. 

Then you do not know whether the $1350 note was for a debt 
contracted on the ist day of October, 1901, or not? 

No; I couldn't remember the particulars of it, in the 
absence of any records. 

Is it not a fact that Zion first commenced getting money 
there in small amounts, and that every little while he would 
add in more, and you would take a new note, including the last 
sum and the preceding amounts, until it ran up to this $1350? 

In the absence of any records, and anything to go by, I 


couldn't say how that was. 
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Further Deponent Sayeth Not. 
Signature Waived. 


HESRERHHH HEHE HH 


ALSO THE DEPOSITION of A. G. HYATT, who being first 


duly sworn, deposes as follows: 


DIRECT BXAMINATION. 
By Mr. Irvine. 


State your age, occupation and place of residence? 

55 years old; Reside at Pennington Gap, Virginia; 
Occupation, Cashier of Pennington Gap Bank. 

Are you one of the defendants in this suit? 

I am 

Please state when George W. Zion first became indebted to 
the bank; of the security he gave, and in a@ general way, what 


is the nature ofhis indebtedness to October, 1901, and the 


at 
amount of his indebtedness tm that time? 


Well, he became indebted to the bank by borrowing various 
Sums of money at different times, commencing possibly as far 
back as 1893 or 1894 - I do not just remember which, and by 
borrowing at different times and failing to pay the notes as 
they matured, they were added together at different maturities, 
and the surety offered on all the loans we have made him was 
R. BE. Litton. October, 1901, he owed, I think, two different 
notes, one for $1350 and the other for $275. Both of 
these notes were renewals from along perhaps in the summer - 
I don't remember the time. The last note was contracted for 


the purchase of a lot of cattle up here in the mountain, and 
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the other was the consolidation of different notes. Both 
of these amounts were due October 1 and October 14, respect- 


ively. 


Were they renewed at those dates? 


Yes sir; they were renewed for 90 days eadéh. 

When did you first learm that Mr. Litton claimed not to 
have signed these notes? 

I don't remember exactly the month, but I think it 
was in December, 1901. 

To refresh your memory on this point, we show you letter 
which has been filed in this case written by you to Mr. Litton 
and filed with his deposition. Please look at that st» and state 
if it refreshes your memory as to the time? 

I wrote this letter to Mr. Litton, and it has some refer- 
ence to the time. 

Mr. Litton had called your attention to the matter before 
November 28th., had he not? 

Yes sir. He came along here one afternoon, and I under- 
stood from him he had been to Jonesville; and after transacting 
Some business for himself he asked me if Mr. Zion owed the bank 
anything, and I told him he did. He asked who was security, 
and I said R. B. Litton., and showed him the notes, and he 
claimed at that time he had not seen the notes before. He 
came round behind the counter,and I went over the account with 
him, and started back some.3 or 4 years with him in the account, 
and examined his books. He seemed to be under the impression 
that he had borrowed and had had money and made away with it in 
Some way, and used it in an illegitimate manner, and I went 
over the account with him. I exhibited to him all the 


records we had of the account, and that seemed to satisfy him 
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on the point; and he said just to let the matter stand until 
he had had a chance to see Mr. Zion - that he was then away, 
and as soon as he returned he promised to go to see him and 
get thematter straightened up. Afterwards, he »xxmtmesbomextihx 
wrote me that Mr. Zion had promised to get some other parties 
to go on a renewal of the note with hin. We waited some litt- 
le while, and didn't hear anything from the matter, and I 
think then I wrote him this letter. 

The foregoing answer, so far as it pertains to the 
Statement of any matter contained in the letter received from 
R. B. Litton, is objected to, because the letter itself is 
the best evidence. J.C. Noel.) 


Do you know whether you have preserved that letter, or 


whether you can find it or not? 

Well, I usually tie letters up in bundles and lay then 
away at the end of the month, and I couldn't Say for certain 
if it has been preserved or not. 

We will ask you to search for it, and file it with the 
Notary before closing the depositions in this case, if you 
can find it? 

All right, sir. 

What steps did you take next, relative to this matter? 

Well, I think in the meanwhile, we had another letter from 
Mr. Litton, in whieh he stated that Mr. Zion had failed to make 
the arrangement that he had talked of about securing with him, 
and advised us to take whatever steps we thought best, and 
Suggested in the same letter, as well as I remember, that 
possibly Mr. Zion could secure the debt by a deed of trust on 
his land. About the next day, or a short while after - ina 
day or so - Mr. Zion came in himself and asked if we would take 
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a deed of trust on the land, and allow him to renew the note 
to October, 1902, provided he would reduce the debt down to 
$1500, and pay the interest and balance down to $1500. I 


agreed to take the deed of trust, as well as I remember, 


about the first of the year. The notes were about due at that 
I 


time. i promised to prepare the same, but did not do so for 
some 6 or 8 days, for I was busy the first of the year, and 

he came back at one time and I didn't have it prepared, so 

in a few days I took the matter home to prepare the same, 

ard the next time he came I gave him the note for renewal, along 
with the deed of trust, to be executed by himself and wife. 

He took the deed of trust away with the note, and brought them 
back, and the renewal was dated on the 24th. day of January. 

I don't remember just the date he brought it back, but I suppose 
it was about that date. The note was dated the end. of 

January. 

The plaintiff's bill in this cause states that your bank 
became very anxious to obtain a deed of trust from George 
W. Zion, and charges that you even made threats against the 
said Zion of intended prosecutions against him. Please state 
whether or not this is correct? 

Well, it is not correct so far as we made any threats of 
prosecution against Mr. Zion. Maybe we were overly anxious ¥ 
about the adjustment of the matter, except that we wanted it 
understood about Mr. Litton's liability, as he had question it. 

Did you know anything prior to the time the deed of trust 
was delivered to you after its execution, @bout the charges 
set up in the plaintiff's bill of fraud pragticed upon Mrs. 
Zion. If not, when did you first learn of this matter? 





-19- 

Well, I did notknow anything at all about the execution 
of the matter. The deed of trust was properly returned with 
rs. Zion's signature to it, and I was to accept it with her 
Signature, and took it for genuine - also Mr. Zion's Signature ~ 
and didn't question it at all, and only heard a dispute of the 
matter along early in the spring, perhaps two months or more 
after the deed of trust was executed. I don't just remember 
the date. It was about the time, though, that Mr. Smith had a 
timber contract over there, and had been stopped working 
on the same by Mr. Litton's orders. 

State whether or not you granted the extension of this 
debt to Mr. Zion on the faith of this deed of trust? 

We did take the deed of trust for security for the debt, 
and granted the extension until October, mekyine on the deed 


of trust. 


State what you did with the two notes bearing the name of 


R. EH. Litton, when the deed of trust was delivered to you? 

We cancelled them, and gave them to Mr. Zion. 

Was the liability of Mr. Litton on those ever settled in 
any way, further than the claim that he had not written his 
name on them? 

No sir; not that I know of. I took the signature for 
genuine, ir a fair imitation of it. 

Did you compare the signatures on the notes with other 
writing asent ited to tee haat 

( This question is objected to, because leading. J. C. 
Roel.) 

Yes. sir. 


What was the result of this comparison? 
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Well, at the time he claimed he had not signed the notes 
I compared them with his checks in the check file that he had 
drawn against his ow account, and the signatures were so far 
as I could see almost identically the same. Once in a while 
there was a little difference, but not morethan a man would 
make in his &wn handwriting, writing at different times. 

What was said , if anything, by Mr. Litton, relative to 
the similarity of those signatures? 

He didn't express himself at all. The only statement I 
think he mde about the note was that it was the first time he 
had ever seen it. 

How long have you been cashier of the Pennington Gap Bank? 

Since it organized, in 1892. 

State whether or not you had any previous experience as 
&@ bank officer; and if so, what? 

I was assistant cashier and cashier of the Powell's Valley 
Bank of Jonesville for about a year or @ year and a half. I 
don't know which. 


State whether or not, by reason of this occupation, you 


have become accustomed to compare signatures to checks, notes 
t 


and other instruments tit test the question of genuineness? 
Well, I have been accustomed to do S80; to discriminate 
between different handwritings. 
State whether or not you would have surrendered and 
cancelled the two notes which bore Mr. Litton's name, unless 
the deed of trust had been given to you by Mr. Zion, or some 
other satisfactory arrangement made? 
( The foregoing question is objected to, because immaterial 


to the issue involved in this case, because his surrendering 


and cancelling the notes does not release Mr. Litton as surety 





-21- 
upon the same if he was a bona fide endorser of said notes, 

and if his signature was a forgery, the bank has lost no securi- 
ty. J. C. Noel.) 

We would ka not have delivered them. 

State whether or not you requested and urged Mr. Zion 
to procure his wife to sign and acknowledge said deed of trust, 
and whether he acted in this matter as your agent, or whether 
it was for himself? 

At the time he asked me to take the deed of trust, I 
agreed to prepare it, and told him I would do so, and he could 
take it and have his wife sign and acknowledge it. He brought 
me his title papers to his land to draw the deed of trust by. 

I prepared the deed of trust and gave it to him, with the under- 
standing that the matter included her name in the deed of trust 
as a party to it, and with the understanding that she sign it; 
and what he did with regard to the signing was on his own acc- 
ount, andnot mine. He took the deed of trust to have it 
executed himself. 

State who are the managing officers of your bank? 

W. S. Hurst is president, and I am cashier. I do all 
the work, or practically all that is done in the bank. 

Did any of the other partners in the bank have any 


connection with this transaction in any way, or not? 


No sir; they did not. With Mr. Hurst's consent, and by 


agreement hetween us two, we make the loans, and I sesmipt 
receive deposits and keep the books, and the other parties to 
the bank have no connection with it, and have nothing to do 


with the work - only have some money invested in it. 
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THE FURTHER TAKING of these depositions is ADJOURNED 
until tomorrow, February iSth., between the same hours. 


8 Hoy, ORE, 
Notary Public. 


MET pursuant to adjournment, this February 13th., 1903. 
( By agreement, the further examination of A. G. Hyatt 


is hereby postponed until after the deposition of J. M. Smith. 


L. T. Hyatt and J. C. Noel.) 


ALSO the deposition of J. M. SMITH, who being first duly 


Sworn, deposes as follows: 


DIRECT-EXAMINATION. 
By Mr. Hyatt. 


Please state your age, residence and occupation? 

I will be 65 the first day of June. Live about two 
miles below Pennington Gap, Virginia. Used to bea farmer, and 
just quit. 

Are you acquainted with the lands conveyed by D §. Litton 
to George W. Zion and Maggie Zion on which said Zion and wife 
live and have lived for Some years? 

I am as well acquainted with that farm as any farm I have 
ever been over. Know it pretty well. I have been over it 
all my life, more or less. 

Are you acquainted with the part of said farm assigned to 
said Zion and wife each by the partition made between them? 

Well, I think I ought to be. I was concerned in the land 
at the time it was done. Now, from the house running East, 

I never saw the line to a "I" running from the house North. 


I know that well, but I only heard them talk about the line over 
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in the other direction, from the house running South, or rather 
Southwest. 

Please give your opinion of the relative values of the 
part of said farm assigned to said George W. Zion and his 
wife each by said partition? 

Well, I would a great deal rather have his wife's than 
George's. There is a mill there that I probaly couldn't yalue 
anything like what you or another man would do it. I don't 
know how to value that end of the property. The mill is in 
awful bad condition, and I might miss that a far as the Hast 
from the West anything like an equitable share. Taking that 
off I might be able to estimate it. While you might give $1000 


for it, I might not give $100. 


In your opinion, taking everything into consideration, 
how much more is the part assigned to Maggie Zion in the parti- 
tion worth than the part assigned to George W. Zion in said 
partition? 

Suppose I answer that this way. I believe I could give 
a better idea this way. I believe I would rather have herpart 
than two of George's. As to putting @ cash value on each part, 
I don't know that I am prepared to answer that question. I 
could answer what I think, but there are some things about it 
I wouldn't know how to value. 

CROSS -EXAMINATION. 
By Mr. Noel. 

Did you ever go over these lands for the purpose of 
comparing their respective values? 

Well, I have been over the land, as I said, North there. 
I was concerned in that land. That divide took $200 out of my 
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pocket, and I think I know where it lays, down to opposite 


the house. From the house down South or Southwest, I just 
heard the boys say where it run, and if it runs where they said 
it did, I gave my opinion on that ground. 

Did you ever go over the land for the purpose of 
estimating its value? 

No sir; I never did. 

Do you know how much was assigned to George W. Zion in 
that partition, by the acre? 

No sir. I don't. know how much was assigned to either by 
the acre. 

You bought some time,” aia you not, of George Zion on 
that land? 

Yes sir. I bought all the timber he had. That is, all 
the white oak he had from 18 inches up. 

You were notified not to move that timber, were you not, 
as Maggie Zion had not joined in that sale? 

Yes sir. Not to move the staves. 

And you received an order, did you not, from Captain Hurst 
President of the Pennington Gap Bank, giving you authority 
to remove that timber? 

Let me see how that order would read. I think the order 
was this Mas way, that provided this money was paid into the 
Susong debt, that so far as theywas concerned, to go ahead 
and work the timber. 

Have you got that note? 

I don't know. I might find it. I haven't it with me 
though. I don't know that I could find it, but I guess I 
could. Just provides what that order read. I couldn't 
just tell it by the letter, but that was the sum and substance 





of it now. 

Did you pay that money on the Susong debt? 

No sir; I never got that order until we had paid George 
Zion for the timber we had cut, and more too, $100 more, than 
what we had cut. 

Did you pay George W. Zion himself for all the timber 
you got there, or did you pay the bank? 

I paid George Zion for every stick we got. Well, now, 

I paid it to him or to his orders. I think he gave orders 
here. 

Well, to whom were his orders payable? To the Pennington 
Gap Bank? 

Well, I believe we did. I am not quite sure. No, we 
didn't give it to the bank individually, but he gave orders 
here. I believe we did give one order right here at the bank. 
I wouldn't say positively as to whether we did wr not. 

You knew at the time you contracted that timber from George 
Zion that it was land that had been given to Maggie Zion and 
her husband by Mr. Litton as advancements to Mrs. Zion; did you 
not? 

I supposed it was George Zion's and his wife's. The day 
we bought it, we all took dinner there together at the same 


table, my and my son and old Mr. Nesbit down here. 


Did you ever intimate in the presence of Mr. Litton or 
Mrs. Zion either your business there that day? 

I don't know that we Just called Mr. Litton out and told 
him our business, but the business was talked there at that 
house. I don’t think we did just call Mr. Litton out and 
just tell him specially what we was going to give or going to 


do. But it was all talked over there in the house, and he knew 





what was going on. 

Talked over between Mr. Litton and Mrs. Zion? 

I don't whether Mrs. Zion was there and heard it all.or not 
but Mr. Litton was right there by the fire. Mrs. Zion was 
running backwards and forwards from the kitchen,and I doubt 
if she heard the talk there, but I think the old man heard it. 
If he didn't, I don't knaw why. I wouldn't swear that he did 
hear it. 


Further Depoenent Sayeth Not. 
Calims Attendance. Signature Waived. 


HERR YH 


( Counsel agree to continue the examination of Mr. 
A. G. Hyatt here, hereinbefore postponed. L. T. Hyatt and 
J C. Noel.) 


THE DEPOSITION of A. G. HYATT (continued from page 21.) 


DIRECT - EXAMINATION. 
By Mr. Hyatt. 

Have you looked for and found the letters of Mr. R. BR. 
Litton to you, spoken of by you on yesterday. If so, I wiil 
ask you now to file them? 

I have found the letters spoken of yesterday, and herewith 
file same marked"A.G. H. No.1" and "A.G.H.No.2". 

Have you also a letter from Mr. R. E. Litton to which 
your letter of November 28th. 1901, was in reply? 

I have. 


Has it any reference to the matter in controversy in this 
suit? 
It has not. 





If ay not 

afte George W. Zion and wife had ,executed the deed of 
trust in question to secure the debt of $1500, please state 
what action you would have taken with regard to your notes 
against said Zion?and against said Litton? 

( This question is objected to, because immaterial to any 
issue involved in this suit, the Pennington Gap Bank having 
&11 the remedies against the said Zion and Litton now that 
it had prior to the execution of said deed of trust. J.C. 
Noel.) 

If the deed of trust had not been executed, or some other 


Satisfactory adjustment of the matter made, we would have 


proceeded to collect them, as we usually do, by process of law. 


CROSS-EKXAMINAT ION. 
By Mr. Noel. 


You state in your examination in chief that as you re- 
collected it, it was in December, 1901, that Mr. R. RB. Litton 
first told you that he had not sigmed the George W. Zion 
notes. Is it not a fact that it was in October, just a short 
time before the November election of 1901, that he told you 
this? 

I stated yesterday that I didn't remember the date, but 
judging from the letters I have found in the matter, I think 
perhaps it was in November ingtead of December. 

Did George W. Zion not confeps to you, after Mr. Ltton 
had told you he had not signed the notes, that Litton 
didn't actually Sign them himself? 

Zion never made any statement about whether Litton ever 


Signed them, in my presence. 


Did you never tell him that Mr. Litton said he had never 





Signed the notes? : 
I think I did tell him so at the time xe prepared the 


deed of trust for Zion and his wife to sign, I believe. 

You state also in your examination in chief that you 
prepared a note for $1500 for Mrs. Zion to sign; did you not? 

No sir; I did not. I prepared the note, but never aksed 
that she sign the note at all. I asked that the deea of trust 
be given to secure the note. 

At least, Mrs. Zion never signed the note as either prigf- 
cipal or surety? 

No sir. 

How long has this indebtedness of George W. Zion to the 
bank existed? 

I don't remember the &xact date he contracted the first 
debt with the bank. 

Have you not a record of when you first received a note 
from him with R. E. Litton's name on it as surety? 

(Witness examines record.) 

The record of loans, while we might find a prior entry on 
the day books, goes back as far as May 22m 1897. At that time 
we had a note on Mr. Zion, with R. R. Litton as surety, for 
$656, dated March 16, and due in 90 days after said date. 

Well, what is the record of the next note, date and amount? 

The hext entry we find is on June 28, which is renewal 
of the previous note for $656. 

What rate of interest was charged on these two notes? 

( The foregoing question is objected to, because no 
pleadings in the case put the qulmeashianexa rate of interest 
in issue; and further, no pleadings could put the rate of 


interest on a note at that time in issue, or any time except 





-~29- 


for one year previous to the bringing of this suit. L. 8. Byatt.) 


Well, I can't say that we made any charge, but he paid 
us 3% for 90 days etension. That was at the rate of 1% per 
month. 

Please give the dates and amounts for the notes executed 
by George W. Zion with R. EB. Litton's name as eae Oh 
to the present - the record of each note? 

The next entry shows as of November 15, 1897; $600, dated 
Nov. 1, and due Feb. 1 following. 

The next entry dated Jan. 26, 1898, on note bearing date 

- 19, for $50 for 60 days. 

The next entry is March 23, 1898, for twonotes, $600 and 
$200 each, dated Feb. 1, and Mch 18 respectively, both at 
90 days. 

The next entry is May 16, 1898, twonotes of $600 and $200 
dated May 2 and May 19 respectively, at 90 days and 30 days 
respectively. 

The next entry is June 28th,$200 for 90 days, dated June 18 

The next entry is August 31, 1898, $100 note, date Aug .5, 
at 90 days. 

The next entry is Oct. 21, for $600, date Oct. 3, at 
90 days. 

The next entry is Jan.5, 1899, 2 notes for $600 &$200, 
date Jan.3 and Dec.31 respectively, one at 8 mos and the 
other at 60 days. 

The next entry is note of $137, July 24, 1899, at 30 days. 
No entry of Surety on this note. 

The next entry is Oct. 28, 1899, $500, date Oct. 24, 
at 30 days. 
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The next entry Dec. 25, 1899, for $300, dated Dec. 23, 
at 50 days. 

The next entry Jan. 24, 1900, for $850, dated Jan. 3, 
at six months. 

The next entry April 26, 1900, for $500, dated April 23, 
at 30 days. 

The next entry Oct. 50, 1900, for $1000, at 60 days. 

The next entry is Jan. 2, 1901, for $1000, date Dec.31, 
due June 50th. 

The next entry is Jan. 15, 1901, $200 same date,30 days. 

The next entry is Jan. 31, 1901, with J. F. Witt as surety , 
dated Jan. 29, due March 1, for $101.04. 

The next entry is May 7, 1901, for $350, dated May ist. 
and due July lst. 

The next entry is July 2nd, 1901, for $1350, dated July 1 
and due Oct. lst. | 


The next entry is July 29, for $275, dated July 13, and 
due Oct. 13th. 


The next entry is Nov. 1, 1901, two notes of $1350 and 
$275 respectively, daged Oct. 1 and 14th. respectively, and 
due at 90 days each. 

And all of these notes that you have enumerated, 1% interest 
per month was paid; was it not? 

I don't remember that it was. We made some loans or some 
extensions to him at longer times than 90 days at a smaller 
rate of interest. I remember some of the notes were given for 
6 months. 

And those given for a longer period than 90 days were 
charged less than 1% a month? 


I don't remember exactly the amounts that were paid, but 
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that is my opinion at present. 

The notes that were given for a longer period than 90 
days, were any of them at less than 10% a year? 

( All questions with reference to the rate of interest 
are objected to as immaterial, because not in issue. L. T. 
Hyatt.) 

We made some loans during the peridd for 6 months at 
8%, perhaps some of them were charged that rate. I don't re- 


member though exactly about that. 


Further Deponent Sayeth Not. 


Signature Waived. 


HHHEKOOKHHEE D 


ALSO THE DEPOSITION of John Smyth, who being first duly 


SoWmnm sworn, deposes as follows: 


DIRECT-EXAMIWNATION,. 
By Mr. Hyatt. 


State your age, residence and occupation? 

I am 31 years old; deal in staves Some; residence, 
Pennington Gap, Virginia. 

Are you acquainted with the farm on which George W. Zion 
and wife have residea@ for some years? 

Partially, yes sir. 

Have the lines of the 19 1/2 acres of woodland assigned 
to Mrs. Zion in the partition of said lands, and adjoining the 


Powell's River and Tritt's land, been pointed out to you 


approximately? 
Yes sir; I think they have. There is one line between 
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Tritt's land and that land that I don't know. Yes, I béaélieve 
it was that line. Then I have been told about the line run 
between her and Mr. Zion. 

Have you inspected any of the timber on this land with 
a view to estimating its value? 

Well, yes sir; I went through there and estimated that. 
That is, just the white oak. I didn't pay any attention to 
anything else. 

Please give your estimate of the white oak on that land, 
and the value of it? 

I think we counted about 74 trees. It was somewhere in 
the seventies. I think it ought to be worth $2 or $2.25 
per tree. Somewhere along there. I am not a very good judge 
of tinber, but I suppose it would be worth that. 

Please state whether or not you purchased and took off 
of the lands of George W Zion, which he got by the partition, 
the white oak timber? 

Yes sir; I think we did, or a portion of it. Might be 
Some left, but we got what we thought we had contracted for. 

I don't believe I can state as to the dimensions of the trees 
we was to take. 

Please state in your opinion the relative value by the 
acre of the white oak timber on the land assigned to George 
W. Zion, and on the land assigned to Maggie Zion, that is the 
19 1/2 acres? 


Well, I reckon it is worth some more on the side we didn't 


cut - the side me assigned to Mrs. Zion. 


Please give your opinion as to the value of the mill 


assigned to George W. Zion in said partition? 
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Well, I am not much of a mill mn. I Suppose the mill is 
run down considerably. I would think about $500 or $600, but 
I may be badilu off on it though. I am not a judge of a mill. 

Have you been told the division lines made by the partition 
and are you acquainted with the lands generally that Maggie 
Zion got in the partition, and George W. Zion? 

Well, I suppose So, partially, you might say. I have 
been told where the lines run by some parties. 

Taking everything into consideration, how des the value 
of the property assigned to Mrs. Zion in the. partition compare 
with the value of the property assigned to Mr. Zion in said 
partition? 

From what I know about it, I would rather have the land 
assigned to Mrs. Zion. 

By how much, in your opinion? 

fue I wouldn't know how to answer that question. I would 


think it was worth one-third more than his, anyway. 


CROSS+-EXAMINATION. 
By Mr. Noel. 


Do you know how much land Mrs. Zion got in the partition? 


No sir. 

Do you know how much land George W. Zion got in the parti- 
tion? 

No sir. 

Did you ever go over that land carefully for the purpose 
of valuing it? 

No sir; I never did. As Tf told you a while AZO. 


What are the dimensions of the trees that you estimated 
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on Mrs. Zion's 19 1/2 acre tract of land that you spoke of a 
while ago in your examination in chief? 
We tried to estimate them from 18 inches in diameter 
and 11 feet along up to - I would be surprised if they was some 
4 feet in diameter. Some good trees, I know. 
How did that timber run that you bought on the George 
W. Zion part of the land? In dimensions? 
From I guess 18 to 56 inches. 
How many trees did you get off of the Gewrge W. Zion land? 
I am not positive about that. If I was at home, I could 
tell. It strikes me it was 88 trees. I am not certain about 


that, but if you want an estimation, I will put it at 88 trees. 


Who showed you the lines between Mrs. Zion's 19 1/2 acres 


of timber land and George W. Zion's timber land? 

Mr. George Zion for one. My father for another, and 
R. L. Ferguson, and perhaps some more. We heard some several 
talking at work in there. Maybe some several of the hands. 

Do you know whether either of them told you the truth as 
to where said lines run? 

I do not. 

Is it not a fact, Mr. Smyth, that the timber on the part 
that Mrs. Zion got is more scattered than the timber on the land 
that George W. Zion got, and is it not also a fact that it is 
more difficult to get out? 

Yes sir; the trees are more scattered, and the most of it 


is more difficult to get out. 


RE-DIRECT-- EXAMINA TT.I ON. 
By Mr. Hyatt. 
In this deposition, you have had reference to the white 
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oak timber alone; have you not? 
Yes sir. 
Further Deponent Sayeth Not. 
Signature Waived. 


Witness claims attendance. 


HRHEEKBHHEEHHHE BEBE 


ALSO the deposition of T. P. HUGHES, who being first 


duly sworn, deposes as follows: 


DIRECT-EXAMINATION. 
By Mr. Hyatt. 
State your age and occupation? 
I am 57, I reckon, the 7 of this month. Always worked on 
the farm. 
How near do you live to the lands of George W. and Maggie 
Zion? 
I would guess about 400 yards from the house to across the 
river, on the land I have been told belongs to Mr. Zion. 
Yours lies on one sidexand theirs on the opposite? 


Mine is on the North Side, and theirs, that always goes 


by the name of Zion's, is on the other side. 


Have you been told of a partition between them of their 
lands, and told of the lands each got by the partition? 
Yes sir. I have been told about the parties.. 
Are you acquainted with the lands? 


Yes sir. That is, I crossed about over the lands, and see 


Please state in your opinion the relative value of the 
jands that Mr. and Mrs. Zion got by the partition, respectively? 
Well, I really don't know more than what other people has 
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told me about the line struck. I didn't see it. I passed thr- 
ough there, and some fellows mentioned that was where the divi- 
sion line was, but I only know from what they said. I would 


think from what they said, and from what I saw of thé land 


that Mrs. Zion's land would be worth some more than Mr. Zion's. 


CROSS - EXAMINATION. 
By Mr. Noel. 

You do not really know, then, where the line is, only 
from hearsay? 

No sir. I don't. 

You do not know how much land Mrs. Zion got, and hdéw 
much George W. Zion got? 

No sir. 

You never went over the land and examined it carefully 
to estimate its value by the acre? 

No sir. 

Your testimony is only from what you have casually observed 
from passing about the land? 


Yes sir. 


Further Deponent Sayeth Not. 
Signature Waived. 


Witness Claims Attendance. 
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ALSO the deposition of B. F. THOMPSON, who being first 


duly sworn, deposes as follows: 


DIRECT-RKXAMINATION. 
By Mr. Hyatt. 
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State your age, residence and occupation? 

I am 68 years old, and live in Rocky Station Township, 
Lee County , Virginia; Occupation, farmer. 

How far do you live from the place where George W. 
Zion and wife reside? 

It is just one mile from my house to theirs. 

Are you acquainted with the farm on which they live, and 
Which has been recently partitioned between them? 

Yes sir, I think I am. TI have been over it many a time. 

Have you been told the manner in Which said farm was 
partitioned, and what lands were assignedto each by the parti - 
tion? 

Yes sir; I have been told by different parties, and by 
my 80n who surveyed the land - and by others too. 

Please ststa the relative values of the property which 
Mr. and Mrs. Zion got respectively by said partition? 

Well, I Wouldn'thardly know what to value the land at. 
I considered the part she got worth more - a good deal more 
than the part of the land cut off to him. 

How much more, in your judgment? 


Well, I would think about a thirdmore. That is my judgment. 


CROSS-EXAMINATIOYN. 
By Mr. Noel. 
Did you ever go over the part of the farm that George 
Zion got, and estimate the value of the timber on it at the 


time or before this partition was made? 


Well, I haven't been on it for some time. I have been 


over every foot of it, but it has been quite a while. 


Did you ever go over it and compare the lands, and make an 
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estimation of the values of the differnt parts of the land, 
having in view the value of the land? | 

Well, I don't know that I had it in view at the time I 
on it - anything about it. I have been over it time 
again, and was only going by my judgment. In fact, you 
see from the road the cleared land. I haven't been in there 
a@year or so. I wasn't there when the timber was cut.. 

Do you know how much land Mrs. Zion got in the partition, 
how much land George W. Zion got in the partition? 

I don't, only what was told me. And I forget what that 


was. I didn't pay much attention to it. 


Further Deponent Sayeth Not. 
Signature Waived. 


Witness claims attendance. 


SHAKE HREH EEE 


ALSO THE DEPOSITION of C. B. TRITT, who being first duly 


sworn, deposes as follows: 


DIRERECT-EXAMINATION. 
By Mr. Hyatt. 
State your age, residence and occupation? 
I am 31 years old, I reckon. I ama farmer, and live 
over in Rocky Station - Fritz is my P. 0., Lee County, Va. 
How near do you live to George W. Zion? 
I live within half a mile of him, I guess, on the adjoin- 


ing farm. 


Are you acquainted with the lands occupied by Mr. Zion 


and his wife? 
I reckon I know something about it. I lived there long 


enough. 
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Donyou know, or have you been informed of the manner in 
which said land was partitioned between Mr. Zion and his wife? 

Yes sir; I know the way they told me it was divided. I 
may be mistaken in it. 

Did you assist in surveying the land? 

Yes sir. I helped two days - not quite two days. A day 
and a half, though, and better. 

As chain carrier? 

Yes sir. 

Please give your opinion as to the relative values of the 
portions of said land which Mr. and Mrs. Zion got by the parti- 
tion, respectively. 

Well, I would rather have Mrs. Zion's. 

By how much, do you think? 


Well, I would rather have it by $500, anyway. 


CROSS-EXAMINATION. 
By Mr. Noel. 

Did you ever go over the land, Charles, for the purpose 
of estimating the respective values of this land? 

I know I never with that intention, but I have been 
over there many times since the divide, and thought it was 
@ one-sided business, and liked Mrs. Zion's best. 

Do you know anything about the amount of land received by 
Mrs. Zion or by George W. Zion in the partition? 
| No, I don't know. I may have heard it, but forgot. 

Did you ever look over the land that was received by 
George in the partition before the timber was removed, or 
anything about the value of the timber? 


Yes, I have been over it many a time before it was ever 


cut, but I didn't know then what it was worth, and don't know 





much now. 
m You never estimated its worth before that timber was 
removed? 
No sir. 
Further Deponent Sayeth Not. 
Signature Waived. 


Witness claims attendance. 
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ALSO THE DEPOSITION of J. J. CARTER, who being first deuly 


sworn, deposes as follows: 


DIRECT-EXAMIWNATION. 
By Mr. Hyatt. 

Please state your age, residence and occupation? 

I am 47 years old . I ama farmer by trade, and live in 
Lee County, Virginia, about 2 1/2 miles from this place. 

How far do you live from the place where George Zion and 
wife reside? 

About a mile; maybe a little over a mile to where he 
lives, but one mile to his farm. 

Are you acquainted withthe farm on which Mr. and Mrs. 
Zion have lived for a number of years? 

Yes sir. I am acquainted with a portion of it. I was . 
never over part of the land. But the cleared land I am well 
acquainted with - the ridge land on the ridge side. But 
the timbered land in the bend of the river, I was never 
through there but once or twice. 

Have you been told the manner in which the same has 
recently been partitioned between Mr. & Mrs. Zion? 


Yes sir. 





-~Al- 

Please state in your opinion whether said partition was 
an equal one? 

No sir; I wouldn't consider it so. 

Which share would you consider the greater in value? 

Well, the part that Mrs. Zion got. 

By how much? 

Well, I would consider it worth something like as much 
again - double what the other is, if I have been told correct- 
ly how the lines run. 

How were you told that the division lines ran? 

I was told that she got the lands West of the mill road, 
and South of the main road, and the orchard on the North side 
of the main road, and I have been differently told about the 
timber land. I was first told she got 30 acres in the bend of 


the river, and since then, that she only got 19 or 20. 


CROSS -BFEXAMINAYTION. 


By Mr. Noel. 


You have not gone over the lands carefully, comparing 


their respective worth, have you, but just merely make your 
estimation from casual observation, do you not? 

Yes sir; that is all. 

Do I understand from that answer that is just from casual 
observation? 

Yes; it is just from what I knew of the land. 

As you say, then, you don't know anything about the worth 
of the timber on the land that Zion got that was there when this 
partition was made? 

No sir. 

Further Deponent Sayeth Not. 


Signature Waived. 
Witness 





The further taking of these depositions is hereby 
adjourned until Friday, February 20th., 1903, at the same 


place and between the same hours. 


a me 


AA ayy (he 


Notary Public. 


VIRGINIA: County of Lee, to-wit: 

I, Mayo Cabell, a Notary Public in and for the 
County aforesaid in the State of Virginia, do certify that 
the foregoing depositions of W. S. Hurst, A. G. Hyatt, J. M. 
Smyth, John Smyth, T. P. Hughes, B. F. Thompson, C. B. Tritt, 
and J. J. Carter were taken and sworn to before me at the time 
and place and for the purposes mentioned in the caption 
hereto annexed. 

Given under my hand, this February 17th., 1903. 


My Commission expires, 


0 
December 19th., 1905. Mey Lath 


Notary Public. 


Notary Fee, 
Note taking, G hrs.@75f, 50 
Transcribing, Z hrs. @ 75¢, 6,95 
Total. 
Attendance, 
J. M. Smith, 
John Smyth, 
T. P. Hughes, 
B. F. Thompson, 


C. B. Tritt, 
Total 
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a Soneth. us, D6 Kable, Corker hus, 
The depositions of D fas YOR Sg th, J, , ;" 
OND 8. Cation. 

) & Hoth, 4, Annyth, w.f,ytaken before me,J.F.Skaggs,a Justice of tt 
Peace homt up county of Lee,pursuant to agreement of the parties by® 
counsel,at the office of J.C.Noel in the town of Pennington Gap,on 

the e6th day of February,I903,to be read in evidence in behalf of 
the plaintiff ina certain suit depending in the Circuit Court of 
Lee County,wherein Maggie Zion is Plaintiff and L.T.Hyatt, Trustee ard 
others are defendants. 

Present++J.C.Noel counsel for plaintiff, 
L.T.Hyatt,counsel for defendants. 
John Smyth a witness of Lawful age,being duly sworn,deposeth and sais 
as follows; 
Ques. (I)-State your age residence and occupation? 
Ans.--T am 51 years of age; resice in Pennington Gap, Lee county, 
.Virginia; and Have been a farmer. 
Ques.2. Are your acquainted ith the lands of Maggie Zion and 

George Zion, the lands on which they live? 

Ans.--I have been over it, am some bétter acquainted with Maggie's 
partthan George's. 
Ques.--Have you been over the lands recent y, and been shown 

the respective parts assigned to Maggie Zion and George Zion with a 

view to ascertaining their relative values? 

Ans.)) I have. 
Ques.--When were vou over the lands? 
Ans.-- Lust Monday. 
Ques.--Who was in company with you in going over those lands? 
Ans.--George Zion, Mr/Larkin Herndon, J.B.Wogfe, J.B,Hotbs, 
and J.C.Noel. 
Ques.--"“hat was your judgement as to the value of saia lands 


oper "acre? 


Ans.--I put the Geo.Zion land at #15.00 per acre; and tne Maggie 


land at $20.00 ner Sore. 
Ques.))What, in-your judgment is the value of that Mill propery 


Ans.--I belived the mill to be worth $800.00 








$2. 
Ques.--Give your opinion as to the valve of the improvements 
on Maggie Zion's part of the land? 
Ans.--I belived them to b vorth $1000.00 
Cross-examination. 


Ques.~-How much land is in Geo.Zion's tract, in vo r opin- 


Ans.--They gave it in at 2044 acres. It looked like there woub 
be thaw® much’ of iit. 
Chic atceanttitons much land is there in Maggie Zion's Slvare, in 
opinion? 
Ans.-~I belive 134 or 138, and a 19 acre woodland. 
Ques.--Did you observe the orchard east of the house and 
north dide of the main road? 


Ans.--Yes sir. 
Please give your opinion as %¢ of that orchard? 


Ans .--$150.00, I guess. 

At whose request Sid vou e Yr Said Land? 
Ans.--Mr.Filmore Litton's. 
Ques.-~-What relation is he to Maggie Zion? 
Ans.--Said to be her brother. 


Ques.--How far do vour live from said land? 


AnSs.--Four miles, I guess. 


Ques.~~-How many days per ek does said Mill run? 


Ans.--Two thev claim. 
Ques.-~What dies it grind? 
Ans.--I don't know? 
Ques.--Is it not your informtion that said mill erinds only cory 
Angx--This question is objected to because it asks for hearsay/ 
Ans.--Yes sir. 


Ques.--In estimating the value of said Hill, did you consul 


e/ 


=e 


with Mr.“"ilson L tton, the miller, as to the amount of custom said m7 


gets? 
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Have you not been told that the entire tolls received by 
sare mill fer ’sewe mon=ths amounts to only 7 cents ner day? 
Ans.--No sir. 
On what do you base your estimate that said Mill is worth ?8000@ 
Ans.-=It struch me that $200.00 would repair it and make i: wom 
$1000.00. 
Ques.--How large a section and how thickly settled a community 
has said miil from which to draw custom? 
Ans.--A great big country in the eorn busines 
Ques.--How far is it from said Mill to Shetburn's mil? 
ANS FoeSeme thing Like’ four ‘mies: 
Ques.--How far to Wilson's mill at Long Hollow 
Ans.--T guess four miles. 
Ques.--How far to Wolfe & Wyral's mill? 
Ans .~--About firs Hi. 
Ques.-~ How'far to Pennington Gay Steam Mill? 
Ans.))Three miles, I guess. 
28.--Please state whether or not the four milles 
entioned do not surround said Zion mill on the North south Fag 
and if the two last named in addition to grinding corn, do 
not also er nc wheat by the Roller process? 
S.--Yes, I have not been to the Wolfe & Wygal mill, but 
I have been told they have put in Rollers. 
Ques.))Suprosing all the pe ple in the sectiow of ccuntry 
AED, ana go to the nearest mill, abcut how many people \fYound 


fall customers cf the Zion mill?. 
Objected t: because hypothetical, 


Ans.--I would not know hor many. 
Qves.--Do you think the House in which the Zion's live could be 


built just as it is for $1000.00? 


Ans.--I don't expect it ecul@d n w the Way everything is. 


Re-examination. 
Q-(I) Is not the Zion Mill best situated to accommodate the people 


of the Hickory Flats country than any of the mills mentioned by 








your in your cross,examination? 
Ans. It is in my judgment. 
Q.(2)+-Did the fact that Filmore Litton requested you to look at the 
lands in controversy,influence your deposition in the least,in this 
case? 
Ans .--No. 
Re-Cross-Examination? 
Ques.--Woeuld it not be nearer for the people mving in Hicker 
Flats over near the Station creek road to go to Shelburn's mill? 
Ans.~--I wovld not think it w vid, most of them anyway? 
Ques.--Wovld it not be nearer for the people living in the 
lower end of Hickory Flats to gc to Willson's mill? 


Jer 


Ans.--Yes sir, from Wampler's on below.But the they would have od 
to eross the river. 
And further this deponent sayeth not. 
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J.H.Hobbs an other witness of lawful age being duly sworn deposes 


and says: 
Q.-(I)-State your age,residence and occupation? 
Ans.Iam 67 years old,live near Dryden,Va and am a Farmer. 
Q.(2)-Are you acquainted with the farm on which George Zion and wife 
live? 
Ans.~I am tolerbly well acquainted with it. 
Q'S) ena! gedendthy been over said farm with a view of ascertainingh 
the value of said lands,anc were you shown the parts of said farm 
assigned to Goerge Zion and wife in the partition of the same betwen 
them? 
Ans.-Yes,I was over a good portion of the farm on last Monday,and was 
shown what is said to be the division lines betweem them. 
Q.{4)--In your judgment how do saidg lands compare :. respectively 
in value? 
Ans.I dont know as to the number of acres assigned to each one except 


as Mr.D.S.Litton told me,there was assigned as he says,toGeorge abot 


two hundred acres, and to Mrs.Zion about 158 acres.I estimated the ya 


value of the lands received by Geo.Zion at from $17.00 to $1}.50 pere 





acre,and that the lands of Mrs.Zion at about #20.00rper acre. 
This estimate as to the George Zion part included the white oak 
timber that had been removed from said lands,as Mr.Litton told me the 
timber had not been removed at the time the partition was made. 
Q.(5)--Did this estimate of yours include the value of the Mill 
on George Zions land and the dwelling house and barn on Mrs.Maggie & 
Zions land?and if not, what value respectivly do you put on said 


improvements? 


040 
Ans.I did put any estimate on the Mill for I am no judge of mill prop 


erty,but I estimated the house and barn to be wotth $1200.00. 
Q. (6) 

Dia you include in valve of Mrs.Zions land at $20.00 per acre, the 
I9% acre tract of timber land,ordid you put another valuation on Fae} 


that? 
Ans I put another valuation on that,which was about $8.00per acre. 


Cross~EKaamination. 
Ques.--Did your valuation of the land un“er the cliff include the 
timber on it? 
Ans.--Yes, sir. 
Ques.--Did you go over that land and look at the timber with 
a view of estimating its value? 


ie. | 


Ans .~~Yes, sir, along the cliff, and have been £8 the eLiff many age 


| 
Ques.--About how many white oak trees would you say is on that 


194 acres, and what is their value per tree on the average? 
Ans.--I never counted the trees. I don't know their valve/ THE 
is a few pretta@y good trees and othersthat are sorry. 
Ques.--What is that 19% acres worth not counting the white cak? 
Ans.--Well, sir I would not @Wonsidcer it worth but very little. 
it is yery stcep and rugged. 
Ques.--Wovld it be worth as much ag $5.00 per aere not counting 
white oak trees? 
Ans.--I don't consider it worth nigh that. I don’t know what 
us€ ~a man could put it to. 
Ques.--Did you take netice of a Nie oréenard’ on’ the north 
side of the main road; and if so, what do vou consider the value of tae 
SOA & | 
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‘re =o- 
Anee-=L Valued about on an average vith the land above the road 
Ques .--What do you consicer the value per acre of the old 
cleared field on Geo/Zion's share? 
Ans.--Psermere. A part of it has gocd blue grass on it 
ama a part ef it is very poor / I did not valve that separately 
and do not know how many acres of the good and poor tand there is 
respectively. 
Ques.--Would you be willing to give 17.00 per acre for 
the 199% acres assigned to Geo/Zion. 
Ans, =+If' IT wanted to buy it) I’ would’! with the timber on ft. 
Ques.--What did vov estimate to be the value of ene timber 
cut from Geo.Zions land? 
Ans.--I did not make any estimate at all, only from the stumps 
and the appearance of the amount thet had been taken off. I have 
been through there a number of times end know it was a fiele boundary 


of timbars.-- 


Ques.~-At whose request did veu go over this land and estimate & 


Ans.--Mr.D.S.Litton's. He sent for me, and I was going down 


by there, didn't know what he wanted with me, until he told me he wear @AU) 


saith not. g “ Ah OL 
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to valve the land. 
Ans further witness 


a ee ee 


Larkin Herndon, another witness being duly sworn, deposes 


as follows: 


Quesil.--State your ape, residence and occupation? 


Ans.~~Age, 7]: years, or will be soon; resi ence, Dryden,Va.; 


eceupationy, \retired farmer. 


Q.(2)-Are you acquainted with the home farm of Goerge Zion and wife? 
Ans.-Yes ,I have a fair knowledge of it. 

Q.(3)--Have you recently been shown the respective boundarys of saidé 
farm as assigned to said Zion and wife in their partition of same? 


Ans.Yes,sir. 











@ 
7 
Q/(4)--Have been over said lands with a view of forming a judgment @ 
as to their respective values? 
Ans.Yes ,8ir. 
Q.(5)--what in your judgment is the respective valve of said lands? 
Ans.The land said to belong to Maggie,I estimate to be woth twenty ci 
dollars per acte,except the 194 acre tract,which I estimate at $6.008 
per acre.The part assigned to George Zion,in my judgment,is worth 
ST2.50 per acre as it is now without the timber. 
Q(6(-- Does this estimate of yours include the improvements on said h 
lands? If not what in your judgment is the comparative values of said 
improvements? 
ANs.It does not.The Maggie Zion improvements I place at $1200.00, 
and the Mill and other buildings on the George Zion part I estimate 
to be woth “1000.00. 
Q.(7)--Does not the lands assigned to said Goerge Zion show that ther 
has been taken recently,a large amount of very fine white oak timber? 
Ans.Yes,eir. 
Cross-examination. 
Ques.--In estimating the 19% acre piece of land under the 
cliff do youinclude the timber now standing, on same? 
Ans.--Yes sir. 
Dia yu count the while oak trees on said 194 acres? 
Ans.-- No sir. 


Ques.--Supposing there are 75 white oak trees on said 


~~ 
194 acres, woth on the average at least #2.00, said white oak trees ak 


alone wovld make the land worth more than $6.00 per acre would {it not? 
RKRHEXH- Objected to because argumentative. 

Ans.--There is not that amount of white oak timber on it. The 
way I Looked at it, there iswery little, white oak) timbers Of, value ae 
om it. 

Ques.--How many days in the week does the mill run§ 

Ans.--I have not been acquaint d with the mill for a few years, 

Dut used as. pes 


Ques.--In estimating the valve of the mill, did you consult 


Mr.Wilson Litton as to the amount cf custom the mill now gets. 





Ans.-- I did net. 

Qves.--Mr.Wilson Litton is the miller who attends the mill? 

Ans.--I suppose ne is. 

Ques.--Aisice from the mill, the other improvem nts on Ged. 
Zion's share are not very valuable are they? 

Ans.--Well, there are a couple of dwelling houses, they have 
no estensive vahie. 

Ques.--They are log hcuses are they not, and one of them very 
old and dilapidated? 

Ans.--The one that is near the mill is an old house, I don't 
know how Gilapidated it is. The ther is comparatively new, and is 
a log cabin. 

Ques.--“hat is the value of an old field on Geo.Zion'’s share 
just nerth of the orchard? 


Ans.--1L just e@stimated it all together, that is his side,at 
c & $ > 


E 
$12.90 per acre. 


Ques.--You went over the old f4sla., gid. feu nett 

Ans.-~-Yes sir. A part of the old field is pretty good, and a 
part is very poor. 

Ques.--Is there not a good deal of bluffy land o° Geo.Zion's 
share that is not worth much, along above the mill? 

‘Ans.--There is a body of cedars there, growed up very thick, 
that is not much but rocks and cedars, but I suppose it would set is b 
blue grass if it was cleared, ‘that is, where there 1s any soal. 

fues.--Are the cedars there merchantable, cr just small 
te eoly. cedars? | 


J ydhea ice eo hee 
Ans.--They are hardly valvable, now; they will be valuable in ® 


zy 
TUCUre s 
Ques.--Are they large enoush for posts? 
Ans.--Some of them are for ordinary posts. 
Ques.--You mean fence posts, not telegraph posts? 


Ans.--Yes, fencing posts. 


Ques.--At whose request Gid you go and look over said land?’ 





@aNS.--Vr.D.S.Litton's. 

Ques.--How far do you live from the lana? 

Ans.-=Four or five miles, I don't know exactly. 

Re-Examination. 

Q.(I)-Mr.Hyatt asked you in your cross @€xamination, if there is not 
a great deal of bluffy land on George Zions,share,Now is there not a 
also agreat deal of bluffy poor land on the share Of Maggie Zion, pArt 
particularly in the 45 acre field West of her house and south of the 
public road? 


Ans.There certainly is. 


And further this deponent sayeth not. 


: f f ff 
OPES ae Vygis 


J.B.Wolfe,another witness of lawful age being duly sworn 
deposes and says: 
Q.(I)--State your age,residence and occupation? 
Ans.--Am 34 years old,reside in the Yokum Station,Lee County,and ama 


farmer, : 


Q(2)--Have recently been shown the partition lines between the lands 
of George Zion and wife »Maggie Zion? 
Ans.--I have. 

Q. (5)--Have you been over said lands with a view of forming a judg- 
ment as to their respective values?If so,what igs your judgment as to 
their respective values? 

Ans.--I have,and I estimated the value of said lands follows: 

The 55 acre field South of the road and Fast of Mrs.Zions house at 44 

$25.00,per acresthe 34 acres Noth of the road and West of the mill 
road,and the 45 aere field Suoth of the road and opposite the 34 acze 
field at $1500 per acre;the 5 acre orchard field at $20/00 ana the 
I9% acre woodland on the river at about Ie. OO,or averageing and the 


orchard at $1I5.00.per acre ymaking Mrs.Zions share,exclusive of 


house and barn Porth $2920.00 - 





© = € 


+IO- 
I estimated the George Zion aah to be worth ,as it is there now, 
at I2.50 per acre ,and it said to contain about 204 acres. 
As to the imprvements,I consider the Mill and building On George Zions 
share to be abovt equal in value to the house and barn on Mrs.Zions 
land;I consider the imprvements On each share to be worth about 
$1000.00. 

Q. (Wi) -—In your judgement, if the lands of George Zion as the same was 
shown you,were offered for sale ,and the same should sell for a reason- 
able Value ,would the same »S€ll for enough to pay off an indebtedness 

of ,say,$2500.009 

2us.1T think ‘it @usnt te. 

Q.(5)--Did you observe eines there appears to have been removed from 

the lands assigned to GoergeZion,any white oak timber?If so about how 

much? 

Ans.I noticed that there had been a great deal of timber removed.I 

dont know how many trees,but it looks as a considerable number hag 

made in to stves, 

Q.(6)--Judgeing from what you observed, what was the character ef ‘the 
trees that had the appearance of having been made into Staves ,as 
regards size ana quality? 

Ans.I jugea they were good trees,drom the size of the buts and length 

body,as ie from the position of butts and tips, fhshouvla consider + 

as fine as is usually found in this country.I measered one fine ene ,it 

was 46 by 48 inehes across the Stump,and there appeared to a BTCA gntnr 


almost as large,but not so long. 


And further Witness saith 25% SL ! 
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John Smyth,an other witness being duly sworn deposes and Savs: 
You are the same John Smyth who deposed as a witness in this case ,for 
the defendants are you not? 
ANS.~-VYes. 
Q.In your previous deposition,you are made to say that you only got 
88 stave trees on the land assigned to George Zion,did you mean to make 
that statement,if not how many trees did mean to say you pot? 
Ans.--Imeant to say one hundred and Cighty eight trees. 


Cross-examination. 


U @ ‘ ra 
Ques.-~-How much werd) to pay Mr/Zion per tree? 
NS 


Ans.--$1.50 
Ques.--How much did vou advance to him on the timber? 
RAEXKXX Objected to because immaterial in this controversy, 
and also because the witness has been previously examined in this caus@p 
for the defendnts, and cannot now be re-examined except as to eross- 
examination pertaining to the matters in which he has tesltified in thi 
deposition. 
Ans.>-I won t be positive, but I believe it was $415.00 that 
we paid him on the timber. 
Ques.--You did not get enough timbe r at $1.60 per tree to repay 
ete pur) Aine 
yeuefor the avimber whieh vautook—from tne land, did yeu; and if not 
please state how much you overpaid him? 
Objected to for the reasons abo e stated. 
Ans.-~We did not get enough timber to pay us. It was either 


off. 00.or $96.00 that we overpaid him. 


And further witness saith not. foree A of MH 





{ x 
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D.S.Littonjoeing recalled deposes and says: 

Q.(I)-You have been examined once as a4 witness,in this cause have you 
not? 

Ans.Yes. 

Q.(2)-In your previous examination I intended to ask you what in your 
judgment,is the value of the timber cut by John Smyth and J.M.Smyth 


on the land assigned to George Zion,but forgot to do s0,you will 


now please state what you consider said timver worth? 

Ans.I have never counted all the tress cut,and dont know that any one 
has told correctly how many were cut,but judging from what I know of 
the timber,at least fifty of said trees were worth Five Dollars each, 
there were fifty others were well wotth three dollars each,and the 
balancé well woth one dolliur and fifty cents each.I will pay the fore 
going prices for a boundary of such timber Situated as they were, 


And further witness saith net. 


Virginia, Lee county, to-wit: 

I, J.F.Skages, a justice of the peace for said County 
and state, do h reby certify that the foregoing depositions 
of John Smyth, J.B.Hobbs, Larkin Herndon, J.B.Wolfe, John smyth, and D 
S.Litton were duly taken subscribed ang sworn to before me at the time 
and place and for the porpuses therein mentioned/ 

Given under my hand this the 26th day of te, sae 1905. 
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Che Honorable H. tre: ci 1 ren.t court far 


aBnnpointed @ sveci>l commisgioner by a decree rendered 


on the day of March, 1903, by the circuit court of Tee County, in 


ein devending, entitled 


; VS 


na My ee Atoka Kee pene iM 


the real 
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1@ town of Pennin 
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Sui “oa 
CCOTOi ay 
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ence Of @ considerable number of cit 
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To the Honorable H, A | | Mdeae, of the cincuit courk for 
County, Virginia: 


n + 4 “ys ba >=, 4 I ° , id Le 
Having been anpointed a Special C@mMMssioner by a decree rendered 


bv the so. 4 T } Z 1 +. 17 r 
7 La court.om thei PSsth dayeos JULM, 196 | the chancery cause 


se a oe _— 
therein pending, entitled " Magzie “Vion VS, Te i eel oan i de 


° 


we lrustee coc 
s such directed to execute and deliver 

the purchaser, a deed convevin 

, 410n tract of jand purchased by him under the proceed 

cause, your comsissioner now respectfully revorts that h 


ba Fl 9 4- - Le sy4 ra ~~. mm + 4 a) ae ~ : ¥ 24 “ 2  » ‘ 
executed, acknowledged, and delivered the said deed ,Min accordance 


ee a a Ae a etn 2x } ‘ 
With sthe-ce ic decre@, and dks that the seme be avvroved bv, tne court , 


, yen 4 7 *} ms = = ‘ % ra) 4 P + 
and thet e be. allowed the ususl fee of & 5 0. for:his services in makine 


the said deed, 
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To the Honorable “Hy A 


SKkeen , PUbse OF TERE \Circua tre smi for 


» 


Lee COURT ye ViTasinde 


Having been directed by 2 decree of the said court, renderedwon 


the 13th day o* July,°1903, in the chancerv cause therein pending en- 


, GOrcohleet 


titled a aay 3 ert. tT! Hyatt, Trustee ee. vet. ar, ® 


or receive fron rrnvates the: purchaser of GHerG, OW, .2ren land nae 


amounts of the deferred purchase money bonds, youfcommissioner respect- 
fullyvereports, that the gaid A, .G:'.Hvatt hes Vis dé aj LO him the 
sum of one thotsand, one fundred and thirty-eight dollers and sixty- 
three cents $1138.63) » the amount of the two deferred payments, with 

thereon from the i6th day of June, 

day, and holds the same subject to the order of ¢ 

purchaser,has therefore paid e the purchase money for the 


$2id land @nd is now entitled to a deed. 


All. which is respect fulyy submitted, July 13th, 1903, 


Speciel(gomnissioner, 








To the Hons He A+ We Skeen, Judge of the circuit court for 


Lee County, Virginia. 


Your commissioner, who was, by a decree of said court, entered 


On the I5th day of July, 1903, in the chancery cause therein pend- 
ing, entitled "Maggie 4ion, vss In Te Hyatt, Trustee &c. et al, 
directed to disburse the sum of five hundred and Sixty six and 
65/T00 Dollars (%566.65) shown by his report filed June LETTisg 

#05, to be in his hands, and also the sum of eleven hundred and 
thiry eight and 63/I00°Dollars, ($T138.63) shown by his report 
filed on the I3th day of July, 19°3, to be in his hands, to fie 
parties entitled thereto, now respectfully reports, that he has 
fully complied with the said decree by making disbursments of 

the said funds as follos; 


Total sum reported to be in his hands, $1705- 29 
Paid to As Be Munsey, clerk, ..... 
" Be Me Morgan clerk, sc 8 8 ee 

Je Cs. Noel, Atty's. "fee, es 8 
In Ts Hyatt, Atty'ss fee, s..... 
Je Pe Skaces 3 de De , S 2h « ‘% 
Mayo Cobell, NePs, . - sw ea. 
As Ge Hyatt, Cashier, on, account of cost. 
paid by him’ to Mayo Gobell b We Ge > 
Burgan, « *% eS we tees ws al a 8 Fas 25 
Je Morrison smyth, witness, se « 50 
John Smyth, ~ » »-f/.60 
Ts Pe Hughes, " « 50 
Be Fe Thompson, : «50 
Ce Be TPitt, « 50 
We Te Orr, «50 
Re He Litton, & 50 
Je Ae Wampler, «50 
John Smyth, « 50 
Je ie Hobbs, «50 
Larken Herndon, «50 
Je Be Wol i 250 
De Ss Litton, «50 
James Fe Tritt, « 50 
We Hs Thompson, « 50 
De Be Byington, De Se, 8 « 4. 50 
In Te Hyatt, Coms. of Sale, - 43. 00 
Hlinerva Sous Ong se ahs - 606. 00 
Pennington Gap "Bank, os * = 968.69 


T705039 T7005 29 


Your commissioner paid these sums by check and also 


took receipts which he has on file in his office, and which will 


be produced and filed. 


‘espectfully submitted, January 








This Deed made this the 28th day of June, 1897, by and between 


Dixon 8.Litton and Lavina H.Litton, his wife, parties of the first 


part and George W.Zion and Maggie Zion, parties of the second part; 


and all of Lee County, Va, 


Witnesseth, that for and in consideration of the sum of Two 


feusana and seven hundred dollars, as an advancement to our daughter 


the said Maggie Zion, and with which sum She is to be charged in the 


Settlement of our estate after our death, and in consideration of the 
natural love and affection the said parties of the first part do and 
each of then doth hereby Sive, grant, bargain, sell and deliver and 
convey unto the said parties of the second part jointly their heirs 
and assigns and to be equally divided between said second parties 
four certain tracts or parcels of land lying and being in Lee County 
on the South Side of Powells river the first of hich tracts or par- 
esis of land bounded as follows, to wit: Beginning at two sugar- 
trees on the river clif? on a line of said Litton's land & corner to 
& survey made by Samuel Tritt, thence with said Litton's line N.25 

B. 74 poles to a white oak and beech on thi top of a ridge N.5 E. 

120 poles to a lynn "“andféour beeches on the bank of said river anda 
up the same as it meanders to a chinquepin oak and a double @lm,; cor- 
ner to said Tritt's survey and with a line thereof, N.84 W.40 poles 
to the beginning, and containing 26 acres more or less, and being 

the same land patented to said D.S.Litton on Oct.Ist, 1855: and the 
second of said teacts of land is bounded as follows; Beginning at 

a stake on the north side of a aint road, thence N.444 Wi 25 poles 
to a stake in the old line of which this is a part and with said 


dine 5.53 W.46 poles to a stake by a white oak stump (line calling 


for white-eak and two Sugartrees) S.60 E.I5 poles, crossing new 





wagon road and eicie to a stake by the old wagon road in a field, 


N.56 E. I2 poles to a stake in the new wagon road, N.48 E.32 poles 
to the beginning anda containing 5 acres and fifty three poles more 
or less and being the same land conveyed to said Samuel Tritt on Feb 
I9, 1859, which deed is of record in the county court clerk's office 
of Lee County in D.B.No.I4,page I87: the third of which tracts of 
land being the same land conveyed to said Dixon S.Litton on March 
2ord, 1843, and recorded in D.B.No.I0 page [7] and bounded as fol- 
lows, to-wit: Beginning on a locust and two hickories on the Hiead 
cliff, thence 8.42 £.39 poles to a stake by a wagon road, S.27 #.2 
poles crossing the wagon road to a Stake, S.42 E.87 pole@ to a white 
oak and sugartree on a line of the original survey and with same 
N.73 H.76 poles to an ash and two Ssuger-trees on the top of a rocky 
ridge, corner to Pepies line and with the same N.52 E.I08 poles to 

@ Hickory, sasafras and spanish oak, corner to Samuel Tritt's jand, 
thence No.50 W. I2I poles to a rock by the main county road, 5.48 wr 
58 poles to a stake in a lane, N.3I W.8% poles ee a white oak: N, 
49 W.56 poles to a sugar-tree by a fence, N.65 W.26 poles to two 
Hipartvoon near the river cliff on the north side of the hi2, thence 
along said cliff southwestwardly 76 poles to the beginning, and said 
to be I32 acres, be the sa.ie more or less, excepting therefrom a road 
heretofore conveyed to Henry ner. and the fourth of said tracts 
of land said to contain two hundred acres more or less and bounded 
as follows, to-wit: Beginning at ‘ beech (now gone, which beech 
Stood near the ford that crosses to Litton's mij1) and running with 
the old Koger line N.85 E.60 poles to a white oak and beech, 5.55 E, 
45 poles to a white oak and small sugartree on a line marked and -@ 


called Pepper's line, and with the same N.33 E.I20 poles to a beech 





cucumber and hickory, thence leaving said lines §.75 w.32 poles to 


: ‘ 
two beeches and a hickory on a cliff, thence W.24 poles to two sugar- 


' 


trees, N.65 W.24 poles to a white-oak ana Sugertree on a@ cliff, N 
co W.94 poles to a white-oak and beech, N. 5 E.I20 poles to a lynn 
and four beeches on the bank of Powells river, thence down the same 
with the several meanderings thereof 420 poles to the beginning, 

To have and to hold @aid tracts or parcels of land, together 


with all their appurtenances; improvements and mills é&c, unto the 


Said parties of the second part, their heirs ard assigns forever, 


And the said first parties covenant with the said second parties 
that they will warrant generally the title ta the said four tracts 
of land,,its appurtenances and improvements. 
Witness the following signatures and seals. the day and year 
first above written, 
D. S&S. Litton, (Seal.) 
her 


Lavina H, x Litton (Seal. ) 
mark, 


Virginia, Lee County: 

I, Robert W.Orr, a Justice of the Peace in and for the county 
and state aforesaid, do hereby certify that Dixon S.Litton and Ta- 
Vina H.Litton, whose names are signed to the writing a bove, bearing 
date on the 28th day of June, I897, have acknowledged the same before 
me in my county aforesaid, 

Given under my hand this the 29th day of June, 1897, 

Robert W. Orr, J.P. 
Virginia, Lee County, to-wit: 

In the office of the clerk of the county court 6fpsaid county 
the 18th day of April, 1898, This deed was presented and, together 
With the certificate thereto annexed, admitted to record, 


Teste: 5S. V. F. Richmond, clerk. 


A copy from D.B.34, p.I139 &e., Teste: , 3 Jk Pies Clerk, 
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This deed made this gnd,dsy of January 1902 by ana between ceorge W,Zion and 


Macgzile Zion his wife Parties of the first Part,and L.T.Hyatt Trustee Party #' 


of the second Part,all of Lee County, Virrinia.Witnesseth,That whereas the 


said Georze W.Zion is lidebted to Pennington GaP Bank of Pennington GaP Va. 
just and full sum of Fifteen Hundred Dollers ( #1500.00 ) evidenced 
by a nesotiable note of even date herewith due and Payable October 1st,1902, 
and the said Georre W, Zion & wife,desiring to mere effectually secure the 
Prompt Payment of the aforesaid debt to the Penningeton GePp Bank,at the cate 
of maturity «s aforesaid,for and in consideration of the Premises anc of one 
dollar in hand Paid the receipt of which is hereby ncknowledeed do and each 
of them doth nereby give srant bargain sell ened convey all their risht title 
and interest with covenants of seneral warranty,in and to the followings ce- 
scribed real estate lyins and beine in Lee vounty Virsinia,near Zion Mills 
"Ost Office and known as the leané uPon which said Zion @4and wire now live,and 
Which was conveyed to them by Peed from 2.S8.Litton end wife pearing date 28 
dey of June 1897,duly recorded in Lee County Court Clerks Office in Teed 
300k No 34 Pare 139 &¢ and to which reference is hereby made for a more Par 
ticuler desc¥iption thereof,said Land is estimated to be 363 foeres more or 
less and comPosed of four seperately described tracts.To have ana to h old 
the said four trects of land,together with all the aPpurtenences thereto be 
longing as well °s all imProvements,and the Mill known as "Littons Mill"th- 
creon,unto the said L.T.Hyatt,Trustee,Party of the second Part and His suc- 
cessors or assiens forever. In trust nevertheless.if the said George W.Zicn 
or sore one for him shall Promptly Pay unto the Pennin=ton Gcd Ecnk,or thei 
assiens the cforesaid debt -t its date of maturity ,then this deed to be 
@idsBut if he shell ane cdefeult dn the Payment of same or any part there=- 
ot, then the aforeseid trustee shall uPon the request of the executive offi- 
cer of Pennington Gap Bank Proceed to sell the aforesaid cescribed land or 
#spmuch thereof aes may be necessary together with the buildings anc the im- 
provements thereon,to Pay the aforesaid cebt anc all secruec interest ond 
costs thereon.Ane said sale -shell bel made et the front door of the court- 


ouse of Lee County Vircinia for casn in hancd,after naving r@vertised the 





Lerms,Place & date of sale for 15 days by written of Printed notices Posted 
at 3 or more Public Places in the neivtnbotrhood of the land . ®ut of the 
Proceeds of caid sale,he will after réetcinins lesal commissions for himself 
Pay unto the Pennin-ton Gap Bank,or its assiengs the full amount tof the af- 
Oresaid ce dst and all accrued interest,then remaining unpaid and eny residue 
he wi’l turn over to the said ceoree W.z2ion end wife,or to whom they may cdi 

‘a 
rect. Witness the followin ‘sizmnatures and seals,the cay and year 
written, 
7eo.W. Zion 
Maceie Zion 
Virginia,Lee County to-wit; 
i,W.T.Orr a Justice of the Pesce for the county snc State aforesaid cdo 
‘ereby certify that Seorce WY, Zion and Magzie Zion his wife whose names sre 
Sivnec to the ‘orevoince deed bearin= date January 2n 1902 have “c¢ nowledted 
.tne same berore me in my county sforessid.Given under my hand thias.i5. dey 
Ot Jaruary 1902, 
W.T.Orr J.P.,Lee Co.Va, 
Yirginiay Lee county to-wit; 
in the Office of the Cler: of the County Court for ssid County the 
24tn,vay or Januery 1902.This Gea wag Presented,and tocether with the cer- 


tifiente thereto annexed “dmitted to record, 


Teste; B,M,Mogan Clerk. 


aay Ne ’ 
A Copy reste; -iltedrracg acs Clerk. 
( D.B.38.Pagze 235 &c) 
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Virginia,Lee County toO-wit- 


In the Office of the Cler:: of the County Court for saic County 


This deed was Presented,enc Logethner with 
tne_certificate thereto annexed ecdmittec 


L0.-P.-@¢GO27<d.. 


f 
Teste: Af, 222, LIADK 9 torre Clerk) 
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This ceed mace this the 2 day @f January 1902, by and between 
veorge W. Zion and Maggie Zion his wife, parties of the first part, and 
Ub. T. Hyatt, Trustee, party of the second part, all of Lee County Vircinia. 

Witnesseth; That whereas the said George W. Zion is indebted to 
Pennington Gap Bank of Pennington tap Va. in the just and full sum of 
Fifteen hundred dollars (#1500.00) evidenced by a negotiable note of 
even date #herwith due and payable Oct. ist 1902, and the said Georre W. 
fey nauk Mice (forest 

Zion & wife, desiring to more effectually BOCURO nh O the Pennington Gap 
Bank at the date of mafurity aforesaid, for and in consideration of the 
premises end of one dollar in hand paid, the receizt of which is hereby ac- 
knowled ed, Go and each of them doth hereby give, grant, bargain, sell 
and convey all their right title and interest with covonants of general 
warranty, in to the following described real estate lying and being in 
Lee County Virginia, near Zion Mills Postoffice anfl known as the land upon 
which said Zion and wife now lve, and which was conveyed to them by deed 
from D. S. Litton and wife bearing date 28th dav of June 1897, duly veo 
in Lee Count» Court Clerké Office in Deed Book No. 34 page 15¢ &C, and to 
wiich reference is hercby made for a more particular description thereof, 


said land is estimated to be 36% acres more or les and composed of four sep 


Spee arestbed tracts. To have and to hold the said fuur tracts of land 


together with all the pppurtenaces belonging as well as all improvements, 
and the mill known as the "Littons Mill” thereon, unto the said H. T. 

Hyatt Trustee, party of the second part and his successors or assigns Forey 
er. In trust, neverthesess, if the said George W. Zion or some one for hm 
shall promptly pay unto the Pennington cap Bank or their assigns the afore 
sald debt, at its date of maturity, then this deed to be void. But if 

ne shall make default in the payment of same or any part thereof then the « 
aforesaid Trustee shall upon the request of the executive officer of Pen- 
nington Gap Ban: proceed to sell the aforesaid described land or so muc? 


thereof as may be necessary togehter 'with the buildings and the improve- 





ments thereon, to pay the aforesaid debt and ell accrued interest and 
cOsts thereon. And the ssid sale shall be made at the front door of the 
Courthouse of Lee County Virginia, for cash in hand, after having acvoray 
the terms, pace and date of sale for 15 days by written or printed notice 
postéd at 3 or more publig places in the neighborhood of the land. Out 
of the proceeds of said scle he will after retaining legal $864 ssion ror 
himself, pay unto the Pen nington sap Bank, or its assigns the full amoun 
of the aforesaid debt and all accrued inerest then remaining unpaid and 
any residue, he will turn over to the said seorge W. Zion and wife, or 
to whom they may direct. Witness the following signatures and seals, the 
gay and yvar first above written. 

7e0. We. Zion (Saa)) 

Maggie Zion (Seal) 


Virginia, Lee County to it; 


i, W. T.: Orr a Justice of the Peace Pos Bie tSeat and State afores 


said do hereby certif. that cveorge W. Zion and Magcie Zion his wife whose 
names are signed to the forerzoing deed bearing date January 2n 1902, have 
ac nowledged théesame before me in my County aforesaid. Given under my 
hand this 15 day of January 1902. 
W. T. Orr. dJarh. bee Ce. Var 

Virginia, lee Covnty to-wit; 

In the office of the Clek of the County Court for said County, the # 
24th day of January 1902. This deed was presented, and together with 
the certificate thereto annexed, admitted to record. 

Testes 8. M:. Morgan, ‘ Clerk, 


A Copy Teste : sat aoe \, ne 
(D. B. No. 38 page 235) 
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W. S. HURST, Prestventr A. G. HYATT, CasHizer 
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CIRCUIT COURT, 


In chancery, 


Pennington Gan Rank. 


Pomerov Sec, 

Mistake m > materi ind Free from culpable neglirencse. 

Pare L187: 

"Tt 18 not every negligence thet will stay the hand: of 

me Court. # 

THE CONCLUSION FROM THE BEST AUTHORITIES SEFMS TO RR THAT THER 
NGLECT MUST AMOUNT TO A VIOLATION OF A POSITIVE LEGAL DUTY. 
THE HIGHEST POSST3BLE CARE IS NOT DRMANDRD. EVEN A CLRARLY 
LISHED NECLIGENCE MAY NOT,OF ITSELP BE A SUFFICIENT GROUND 
REPUSING RELIEF [FP JT; APPEAR THAT THE OTHER PARTY HAS NOT BEEN 


PREJUDICED THEREBY, " ek. 


Note same pare, 
But failure to read AN INSTRUMENT 
ronce as will bar relief, see the other portions of section 
856 and notes from which it will apnnear that the true rule ig 
that equity will erant or withhold relief according to the 


facts and circumstances of the particular se considered in the 


light of the general rules there laid down, but not controlled 


absolutely by tnose rules. 
adnere to"rules" then one of them is that before vou 

can impute such negligence to Mrs. Zion ag wil bar her from relief 
it must be shown thet she omitted a leral duty when she failed 
0 read the deod of trust. 

W6é submit that in this she made no such 

Let a Court of Equity look at all ‘tne Surrounding facts and 
clreuristences and say who is eudltyv of neplise » not to sav 


fraud or connivance at fraud arainst this woman, 





The Pennington Gap Bank hed loanca Georre Zion Money Cor vears 


& 


2 


at ad to 127, (inost Seneraliv 6 *WO- LEAS), Finally 41L0N. claim-— 
ead P. BH. Litton had endorsed for him, This Latton denied, 

and now sets the question at rest by his deposition that he. did 
not endorse, The Cashier wants the matter fixed un, 


he prepares a deed of trust (acknowlefpment and ail), and does 
not threaten Zion (0h: No! ), ‘tf NINKS May be he did tell 
Zion that Litton denied the sienature on the notes, and the bank 
sends Zion forth to ret bnat deed executed. 
The Bank had besn informed that Litton disputed 118 sienature 
aS Quietiv intimated to Zion) and it entrusted bhe execy- 
SLon of the deed to ZiONn, FRCV did not> go te Mrs. Zion themselves 
and lay the matter before her, but rot Georre to procure her signa-— 
ture, at the same tine intimatine that Littor claimed his name hea 
been forged, 
> bank bound to knovw that Georre Might have to 
Pesort to some sort of fraug or artifice to induce his wife to 


encumber her QroYNvertyv on FE there was not the least Obliration 


™. 


legal or moral to neke oe te The Bank knew Georre, knew 
ei 


the straichts he was ayia yet entrusts him to fet the ne 


executed, The Bank is bound by and mist answer for hi 

{tv can not send him Yorth and repudiate in part the ageney thus 
created, From deposition of A. G. Hyatt Question (n,27) 

"Did you never tell him that Mr. Litton saiaq ne had never signed 
the note? ANS (0.28) "I think Tf did teli him so st the time, 
I prepared the deed of trust for “Z£i0nN and his wife bo Sion UT 
believe", Name page: A part of ANSTEY VOW OR OS Br Oo vid any 

that the deed of tmist be riven to secure the note", Mr, Hy: 


AS ifs wie testimonv shows was the Rank He asked it end he told 


Zion Litton denied endorsing, He prepared the deed Of triste, 





it to Zion, and requested that he get it executed. "I asked 
that the deed of trust be riven to secure the note," 

There can, therefore, be no equitable contention on the 
part of the bank that Mrs. Zion is in any wav estonved from 
navine the relief praved for, 

All authorities areree that the deed mist be Nag TN; Facts, 
reading is an essential part of the deed to make it valid, and 
if’ misread it is void. 

Zion and the Justice (the latter innocently, we think). dia 
worse then misreading the deed, 
from start to finish. sne mircht be censured by some who aidn't 
KNOW as much about Georre as she 11.4, (not the Pennington 
however) for takine his word, but how can she be censured ang 
cnarged with anv neglirence when the Very Officer i6f the’ Var 

LO take her acknowledgment by his acts, conduct and words 
conrirmed and corroborated the false statement made by Gsorce, 

however, seems to be laid (judgine by the <Cross-—Ff faminetion ) 
on the fact that Mrs. Zion could have resd the deed for herself, 
This) jsconle eg clreumstance, nowever, (no bar) in anv case, and in 
this case a circumstance that is entitled to but very little, 
if anv, weirht. Whatever micht be said as to the law else- 


wnere, the rule is well settled in Virginia by the case of 


Her Prison vs, Midaleton, Lith Gratd, pp. 549, 548 & 


Judge Moneure cites some of the dicta thet our freinds 


eer to rely on, and then saves: S not certainly appear 
whether the defendant in this case was unlettered or not, His 
slenature to the decd purports to have been made bv himself, end 
the presumption therefore is that he was not. Rut the admissibility 
of evidence tendins to prove fraud in the execution of an instru— 


ment does not depend upon the fact that the party whose decd it 


purports to be was unléttered, though the weleht of the evidence 





is materiallv increased tnereby. m 


The circumstance that she can read would only be considered 
in a case where there was doubt as to whether she understood tne 
wording of the instrument or not. There is no contention 
mere that Mrs. Zion either had the deed read to her, or was correct_ 
lv informed as to its contents. 

She was prevented from reading it bv misrenresentation of 
Georre Zion, to whom the deed nad been entrusted by the Bank to 
secure its execution, a misrenresentation that deceived the very 


~ o~ 


4 \ 7117 oe Wi \ . = * > 4 an 
»1 ee eet bes ti. ’ i Las ard VWFLO Oars BS HE PMS TS wo TaVve countenance 


and confirmation (though innocently) to the fraud. Rstonppel indee 


NSO Tir ee TOs 

Ls subinitted .that an exaiination of the evidence will 
show, thet even if the Bank had any richt to disnute the validity 
of the partition between Zion and. wife, the said Wawy A bOm Ls, 
nevertheless, a fair amd just one that has bee made by two dis- 
interested citizens of the county, and judging from the outside 
testimony taken the said two citizens have certainiv come as near 
settling it justly as any set of Comnissioners could be cxvected 
tO do, PY SrVeP LS KPaLWaves 
waieh is exemplified in this case, but outside of one or two 
extreme witnesses, who would place Mrs Zion's part as worth double 


the part assigned to George, but who utterly failed to sustain 


themselves on oross Examination, 411 the testimony confirns 


the d¢vision made as a just one. Hs iallv, when vou take into 
consideration the valuable lot of timber that was upon the Tand 
at thie time of the parition. On this point we refer to the ia: 


deposition of D. S. Litton who was and is auite faniliar with this 





feature. Gsorre Zion got in this partition several hundred 
dollars worth of tirber. That is not there now, it has 
been cut and carried away, and the proceeds partially at least paid 


over to this very defendant. Even the testinony of defendants ' 


witnesses show that the vnart sSlened to Georre is sufficient 


£0 pay the Rank's debt. 





Marcelle oalon. 


made pyr 


VU 


cross bill of suuxdxearptarneank the defendant, 


expressly reper Ul eole cosmo cic. Per “ArT an) Skip ire sss 1a 
Re eerie tom Gan 
Orn Lit any Obreryase P ry (dep Swim Lurkner piled 
Cross—Complainantes 
elites aOeig gure MacING Ce Ote, Nive Vr teh 


BP oe UOK WL eh abl, (vere > Deve reenh, Tarvi ne From 
Severs that thereuis. tnedwededyin wand constitites 
assented by said cross-complainant, which is made 


OUS, UVUS Test ‘CiLivety.) "the sum “ot 65 800-00" which 


Set off against @ like amount of said cross-complaiant’s demand, and 





of Appeals of Virginia, 


AT WYTHEVILLE, 


SESSION S04, 


SE a Te bint, 


: ‘att, lrust se ,et al 


From the Cireuit Court Of Lee Count . 
Se dae et ae 


Brief of J.C.Noel,for the defendant in 


CRLrOrT.. 
tll follow in this brief the game order discussion as nas 
been introduceée bv the petitioners in error for an-‘appeal ana 
subpersedeas 


(of: ) 


TY Tr 
wie ok 


Ws « 4. 


ey 


its deeree of meren [th, [90 3 
ruling the demurrer cua he 


L 


,in over- 


be titioners? 


2 think not. Two IC 


* 
». Li Q 


of demurrer are asSigned.First, that 
ti 


ne bill of complaint @oes not allege participation in or knoWwl- 
fraud complained of on the stitioners; 
; my 

Jdo2=s not allege in terms,or km facts Pro 


inference must be drawn, that George 


7» 


gent of the Pennineton Gan Bank in procuring 


» 


Sougnt to be set aside ag to the said Maggie 


not necesaryv to allere the fist in Said bill. If. the 


such a state of facts frnm "hich the inference 


reasonably drawn that the Said Rion was acting 


May 


“nev be sufPicientiv alleged:or said 
Pre + * 

s that eaceepted the benefits of thi asa 
25 secured by sate Zion from hig 


wife.,the said bank wi 2d 


ae 


© have had knowledge of 


anc to have Participated in 
said fraud ( See Crump &e.vs U.S.Mining Co..7 Cratt. ,369: Owen 
¥8 Boyd Land Co.@h Va.,°80;Harvevs Adm'r.ete vs Steptoe'’s Aam'y 
Patt ) SOS. ) 


5 al a wi fe PSY OY TER owe es 3 
following languag 6612 bill substantially ali 


J 





28 that the said George | iO] 3s acting as the agont for said 


bank at the time said ded of vrust was procured, to-wit: 


oratrix wili now show your honor that ner said husband 
some time in tne year I90L,or possibly as far back as the 
I300,dorrowed from 'SeHurst,A.C.Hyatt,J.A.G.ilyatt,P.H.Allen,J, 
).Graneanm, and Vek. Granam, partners acing business as bankers 
Under the firm name anc style of Pennington Gap Bank,of 
ton Cap, Virginia, the Sum of seventeen huné@reé dol ars, { 
nich he failed to pay when the same 
Pennington Gap Bank became very anxious to obtain from the gaid 
120,".Z2i0n some additional sccurity,as thers arose some dispute 
che liabilit f one R.it.Litton,whom the bank Claimed to 
ndorser of or Surety on the note which he the said G9Oe. 
nad executed ta Said bank,as your orator believes and charg 
Said bank made threats apainst the said GO." .4Zion, vossi-= 
intended prosecvtions against him;at ali events,the saia 
bank brought great influvenee to bear upon the said Geo.W.Zion 
inducing in him a great desire to five the bank further security, 
and thereupon the said bank through one of its members 
drew up the deed of trust hereinafter creferred to.and agéelivered 
the same to the said v@0.4.Zion,urging him versy strongly to se- 
-Kecution,as your oratrix oelisves and alleges.” 
not that language substantially allege that said TOO. Zit 


was the agent of said bank?"'e submit that it does,and the court 


did not err in overruling said demurrer, 
fi principal is not entitled ©O une benefit of any fraud 


committed by his agzent,although the former was ignorant 
of its commission. (Gordon vs Jefrey 2 Leign,4I0o). 
it is alleges Chat tt SOurt €¥red in not 
darcCition of ) lands ir controversy,as made between veo. i, and 


aggeie Zion. 


partition 


made,if if done by order of the court, 





neerning which 
£ the fairnes of 
iTIGion avs bas a 
a casual observance of the land without 
or relative value of the saia iand."hile on the other hand each 
itness introdveed by the defendant in error had gone over gaid 
lands with a view of OW ining rine real and rels 
Valu 
tifying about. 
Taking the testimony of A.Y¥.!} e -Wampler,A.2.Wolf,J.F, 


Hobbe,Larkin Hern@on,John M.Smvth Yr.,and Dixon S,Litton,ana 


roper allowance for the timber on the land at 


oh artition wes mad nc i criven 1 
the land assigned t 
The fact that this land 


ey 3 dence 


doet 

But said petitioners have 
They asked for a gal 3 . ancs of said 

granted, th Qe % En ishier of tne bank becam 
enaser, presumab 1) * one bank at the price of $1700.00 ,-1 
one nNalf of its real vali e;, tnesaid sale was confirmed at 


ovm instance based o1 ne report 


O~-PDartitic inn is impossible, 


m,estopped to deny the 
controversy 
There are circumstances under 


of trust would be ‘Stopped from saving that it wag proecvred by 


fraud fut this not such a case.For instance if Chrough the influ- 





Zion had been induced 
i bank,with 


vay,and on the actual be lief on the 


otherwise have 
yould ha 


rocured by fraud and misrepresentation. im} 


-ujury sustained,but even this 


is confronted 


ror i 
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Sends 
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gular course of business 


ud had been committed,and 
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resentation,or 
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fact that 
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conceaiment, therefore 
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To W.S.Hurst,A.G.Hyatt,J.A.C.Hyatt,P.H.Allen,M.K. Graham, ano. ee ete 
Grahnan, partners and. orivate bankers ,aoing business under the si 
and firm name of Pennington Gap Bank, L.T.Hyatt,Trustee,and Geo.W 
Zion: 

Take notice,that on the Ith day of February,I905,at the office 
of J.C.Noel,in the town of Pennington Gap, in Lee county,Virginia, 
between the “nours of 9 o clock,A.M.,and 6 o “clock, P.M.,0f that day, 
I shall Proceed to take the depositions ef W.T. Orr and others,to 
be read in #¥ evidence in my behalf in the suit in equity depend- 
ing in the Circuit Court of Lee County,Virginia,in which I am 
plaintiff and you are defendants;and if from any cause the taking 
of the said depositions be not commenced on that day,or if commenced 
if they be not completed on that day,the taking of said depositions 
Will be adjourned and continued from time to time and from place 
to place anc between the same hours vatil, they are completed. 

Respect7yely, 








Che Commonwealth of Vizgi 1a, 


Lo the Sheriff’ of the County of Lee, Greeting: 


Lk: ! 
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Uv our said court by 











year of the. Commonwealth. 


, Clerk. 
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Che Commonwealth o t Virginia, 


To the Sheriff of the County of Lee, Greeting: 


WH COMMAND YOU, That you etebaniony ol YR (On v 1D, ey: Mall eee 
*adMlss "elena, LAE Mga A Lh Ke 4 MAOH Pleas. 


pn, ie ertial 


ee 


to appear atthe Clerk’s office of the Circuit Court of the ae y of Lee, at rules to be 
held for the said court, on the. /ct Monday inedtec A 


Me Mera Beeson) 


eS . 
oe wn chancery erhibited against — ee FG ec. ee (cca 


Jef ge ae RO 
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And have then there this writ. Witness, A. B. MUNSEY, Clerk of our said C ourt, 


at the court-house, the Ve K day vligarit CLASL Ae. 


year of the Commonwealth. y 
el Vy tli ee Ty OLOFK. 
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Che Commonwealth of Vieginia, 
To the Sheriff of the County of Lee, Greeting On 
he COMMAND YOU, That 7 you summon. Un Ves BAAD». re Vidke Maal... Draco 
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held for the said court, on the sl w , to answer a 
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And have then there this writ. Witness, A. B. MUNSE Y, Clerk of our said Court, 
at the court-house, the VEZ Da y seks aay » 190Z._, and in the 12 


year of the Commonwealth. ZY 
LY Zi 2 te SSD 
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